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When the province of Ontario enacted the Workmen's Compensation Act 
in 1914, the Industrial Banner, a labour paper, proclaimed it to be 'the 
inauguration of real social legislation' and 'the most far-reaching legisla
tion that has ever been enacted by any government in Canada in the 
interests of the workers." This enthusiasm was justified. The act was an 
important expression of fundamental changes in attitudes about individ
ual and social responsibility and about the functions and structure of 
government. During the nineteenth and early twentieth centuries a 
worker had a right to compensation for an injury suffered at work only if 
it had been caused by someone's fault. Instead, the act gave a right to 
compensation regardless of fault from a fund created by contributions of 
employers. Sir William Meredith, who was the chief architect of the act, 
captured the extent of the change by saying that one of the objectives was 
'to get rid of this nuisance of litigation ... It is social legislation ... all the 
manufacturers ... are simply tax gatherers.'2 

Many jurisdictions throughout Europe and the United States estab
lished workers' compensation in the late nineteenth and early twentieth 
centuries; the reasons for its eventual appearance and general nature in 
Ontario were not distinctive. However, the story in Ontario is both 
interesting and instructive, because it includes a wide range of repre
sentative experience, an interesting personality, and some distinctive 
elements, especially the use of an administrative agency and the fate of 
private insurance. The story might be told from many different per
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spectives.3 The emphasis here will be the ideas about law, especially 
about the content of law and how to think about it, and about legal 
institutions. 

THE COMMON LAW 

In the mid-nineteenth century a worker injured at work had only a very 
small chance of receiving adequate compensation. Apart from the gener
osity of an employer or family or compensation from a private insurance 
fund, the only prospect was a claim for damages in the courts. For all 
practical purposes the common law governed this action. The claim might 
be made against a stranger; for example, a railway engineer might make a 
claim against another railway because its engineer carelessly ignored a 
signal and caused a collision at an intersection, or a carpenter injured in a 
fall from a scaffold that collapsed might make a claim against the contractor 
who built it. However, both the doctrine and the tYpical accidents and 
arrangements of work made a worker's employer the most likely defend
ant. The employer had a duty to take reasonable care to make the condi
tions of work safe. For example, claims might be made that the machinery, 
the work place, or the system of doing the work was not safe, or that the 
other employees were not competent, all because reasonable care had not 
been taken, but knowledge by the employer of the unsafe conditions was 
an essential element of each claim. Contributory negligence and assump
tion of risk were also formidable defences.4 

The carelessness of fellow workers caused many injuries. For example, 
a worker in a railway yard trying to couple a car to a train might be injured 
because a foreman carelessly gave a signal to the engineer to start the 
train, or a worker cleaning a machine in a factory might be injured be
cause another worker carelessly turned on the power. The fellow workers 
would be liable but probably would not have enough money to pay com
pensation. Employers were generally liable for the negligence of their 
workers but not for negligence that caused injury to fellow workers. This 

p rule, the fellow servant rule, needs extensive discussion because it was 
~ 
;~ the only defence distinctive to the employment context and because it was . 

.~ the major single doctrinal obstacle to recovery. 

~ 
 Priestley v Fowler (1837), an English case which is usually cited as the '~ 

foundation for this rule, is one of the most discussed and debated cases in 4 
.!'. 
;1 the common law.; Priestley, who was anemployee of Fowler, was helping 
!~ another employee to transport some goods in a van when it broke down. 
l~ Priestley was injured and brought an action for damages. His claim was )\ 
~ 
;,: 

,t.if 
'''l' 
(;!
J! 

~ 



420 R.C.B. RISK 

based primarily on Fowler's duty to take reasonable care for the condi
tions of work, and it failed because his declaration did not allege that 
Fowler knew about the unsafe conditions. No claim was made for vicar
ious liability, but Lord Stanley Abinger considered the possibility, per
haps because the claim based on the employer's duty seemed so clearly 
to fail. He gave a series of examples of liability and concluded that the 
'inconvenience, not to say the absurdity of these consequences' alone 
were sufficient to justify denying liability. He continued: 'but in truth, the 
mere relation of master and servant can never imply an obligation on the 
part of the master to take more care of the servant than he may reasonably 
be expected to do of himself.' He argued that workers could decline to do 
work that seemed to them to be dangerous and were usually just as likely 
as the employer to know about any dangers. This reasoning implied 
general propositions that were expressed in many subsequent judgments: 
liability would not be imposed unless the employer knew (or should 
reasonably have known) about the dangerous conditions and the em
ployee did not. To perceive 'absurdity' in vicarious liability was merely a 
manifestation of this general attitude. 

Five years later, in Massachusetts, Chief Justice Lemuel Shaw ex
pressed the fellow servant rule precisely and starkly in Farwell v Boston 
and Worcester Rnil Road Corporation (1842).6 Farwell was an engineer 
employed by the railroad. A switchman, who was also employed by the 
railroad, carelessly left a switch in the wrong position. A train driven by 
Farwell was derailed and he,was injured. He made a claim for damages 
against the railroad and failed. Shaw began by asserting that the general 
principle of vicarious liability did not govern claims by workers against 
employers because the risks of employment might be regulated by contract 
and, 'in contemplation of law, must be presumed to be thus regulated.' Of 
course, there was no express term, and therefore the issue was whether 
there was an implied term that the employer would provide compensa
tion. Shaw denied such a term and asserted that 'considerations as well 
of justice as of policy' required that workers assume 'the natural and 
ordinary risks and perils' of work, including the carelessness of fellow 
workers, and 'in legal presumption, the compensation is adjusted accord
ingly.' The considerations of justice seem to have been the likely knowl
edge of the employer and the worker, The carelessness of fellow workers 
constituted 'perils which the servant is as likely to know, and against 
which he can as effectually guard, as the master ... and can be as distinctly 
foreseen and provided for in the rate of compensation as any others.' The 
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considerations of policy were the prevention of accidents. Shaw asserted 
that accidents were more likely to be reduced by making each worker 'an 
observer of the conduct of the others' than by giving a claim against the 
common employer. Farwell's major argument was that these conclusions 
should govern only situations in which the workers had a reasonable 
opportunity to 'supervise and control each other' and not situations in 
which the workers were in different departments or undertakings - an 
engineer and a switchman. Shaw rejected this limitation, because 'it 
would be extremely difficult to establish a practical rule.' 

In England the fellow servant rule became fIrmly settled during the 
1850S. In 1858 the House of Lords approved Shaw's reasoning in Bartons
hill Coal Company v Reid. Lord Cranworth said: 'When several workmen 
engage to serve a master in common work, they know, or ought to know, 
the risks to which they are exposing themselves, including the risks of 
carelessness, against which their employer cannot secure them, and they 
must be supposed to contract with reference to such risks.'7 This faith in 
contract and individual choice was unrealistic in two ways. Workers 
doubtless did not usually consider these risks, let alone choose to assume 
them, and they usually had no power to bargain for an adjustment in 
wages or to take other, safer jobs. However, contract was a way of 
expressing basic values about individual responsibility and allocation of 
losses. 

General beliefs about the substance and form of the common law 
shaped this doctrine. 8 At the centre was a belief that the law should 
establish and encourage individual autonomy by setting generous spheres 
for living in which each individual was free from interference from other 
persons or from the state and conversely by setting limits on the conduct 
of all individuals and the state. Each person should be responsible for 
his or her own fate. This responsibility depended upon individual Will, 
and fault was both a moral failing and a condition of liability. The func
tion of the state should be to enforce the rules of responsibility without 
exercising substantial discretion. These beliefs about responsibility and 
will depended upon assumptions about conduct and causation. Individ
uals could choose to work or not to work, and the causes of conduct were 
relatively few, immediate, and independent. Liability and fault were a 
product of personal failing which a person could, by taking care, have 
avoided. This law should govern all individuals equally and indifferently, 
and also be a set of general rules from which particular conclusions could 
be deduced without choice or discretion, so that a person could know the 
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permissible limits of conduct. Since the ultimate justification of these rules 
were age, authority, or moral rightness, empirical testing and counting 
were irrelevant. 

The doctrine made success unlikely, even if a worker could overcome 
the emotional and financial barriers to litigation. In Ontario sixteen cases 
involving claims by workers were reported between 1865 and the legisla
tion in the 1880s, and workers failed in almost all. 9The fellow servant rule 
barred recovery in eight of the cases. 10 In two of these the plaintiff sought 
to demonstrate that the accident was caused by inadequate equipment, 
for example, faulty brakes on a train, but the courts concluded that the 
cause was a failure by a careless fellow employee to make repairs or 
adjustments.11 

Two examples present recurring contexts and issues. In Deverill v Grand 
Trunk Railway (1869), the facts were virtually the same as in Farwell, 
except the engineer was killed and his widow brought the action. 1:1 The 
fellow servant rule was so well established that she assumed its existence 
and sought to avoid it. She claimed that the switchman was incompetent 
and that the employer therefore hadnot taken reasonable care to make the 
conditions of work safe. The jury gave a verdictfor her; the railway made a 
motion for a non-suit on the ground that the evidence was not adequate to 
leave the issue to the jury. This pattern of a jury finding for the plaintiff 
and a motion for a non-suit on the ground that the evidence was in
adequate recurred many times during the next five decades. Justice John 
Hagarty concluded that the evidence about negligence was not adequate 
to leave the issue to the jury, and the fellow servant rule barred recovery: 
'to leave such a case to the jury is ... simply to direct a verdict for the 
plaintiff, where a railway company are defendants ... Very great compas
sion may be felt by the court, as sincerely as by the jury, for the family of 
the sufferer by this collision. Whatever jurors may feel at liberty to do, we 
at least must not allow this feeling to sanction what we believe to be a 
violation of a well settled legal principle ... Each servant in entering the 
service assumes the risk of his fellow servants' neglect.' 

Rudd v Bell (1887), was decided more than twenty-one years later .13 The 
plaintiff was hired to operate a 'Daniel Planer,' which did not have a 
guard. He had no experience with machines of this kind; he asked if it 
was dangerous and was told that workers had been cut. After about an 
hour and a half, his hand was badly cut. His claim against the employer 
failed, because the danger was obvious. Justice John Boyd said that 'the 
maxim volenti non fit injuria applies ['he who consents cannot receive an 
injury'] ... the risks were open to his observation and his opportunities 
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and means of judging the danger were at least as good as those of his 
employer. His safety depended very much on himself, as he must have 
known.' 

THE NINETEENTH-CENTURY LEGISLATION 

During the second half of the nineteenth century the construction of 
railroads, the development of mines in the north, and the increasing use 
of power-driven machinery in the expanding urban centres greatly in
creased the risk of accidents to workers. Both the federal and provincial 
governments enacted legislation about accidents and compensation. The 
provincial legislation was by far more important because allocation of 
powers by the British North America Act and by the interpretations of the 
Privy Council gave the provinces much more scope than the federal 
government for this kind of legislation, and Ontario tended to be more 
responsive than the federal government to the needs of labour. 

Most of this legislation was designed to reduce or eliminate accidents 
and did not make any express provisions for compensation. The law about 
railroads was the first to appear and was the only significant federal 
enactment. Provisions about accidents appeared in 1851 in the first general 
railway legislation of the Province of Canada and were subsequently ex
panded in both federal and prOvincial statutes.14 Most were designed to 
protect passengers and the public - and cattle. For example, the 1851 act 
required bells on locomotives and fencing at level crossings. Require
ments about brakes and speeds through populated areas and the be
ginnings of administrative control of construction were added in 1857.15 
Most of the legislation throughout the remainder of the nineteenth 
century expanded rrovisions of this kind and added detail and adminis
trative regulation. 1 Provisions designed to protect workers in particular 
. appeared late in the nineteenth century and were essentially responses to 
specific and common causes of accidents. In 1879 the federal legislation 
required clearance of seven feet between the top of boxcars and bridges. 17 

In 1881 Ontario imposed the same requirement and added that running 
boards should be put on the top of boxcars and spaces between converg
ing rails should be packed to prevent workers catching their feet between 
the rails. IS The federal statutes added more requirements about equip
ment in 1888 and 1903, especially about using automatic coupling de
vices.19 Ontario adopt~d the same requirements in 1906.:1.0 

Labour organizations made demands during the 18705 for legislation 
about the conditions of work in the factories. Six bills were introduced in 
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parliament between 1879 and 1885, but none was enacted because the 
government lacked enthusiasm and because the constitutional power 
seemed at best uncertain and most likely inadequate.:11 In 1884 Ontario 
enacted a factories act, which was one of its major initiatives in seeking 
labour support. It governed factories employing more than twenty per
sons, included requirements about health and safety, especially for 
children and females, and about fire prevention, and authorized in
spections. Several amendments expanded its scope, added details, and 
increased administrative discretion. 22 Legislation about the mines came 
last. In 1890 Ontario enacted the Mining Operations Act, which regulated 
such matters as the storage and use of explosives, support of the walls and 
roofs of the mine shafts, and the security oHifting devices. "3 Amendme.nts 
in 1900 and 1912 expanded its scope and added detail.24 

One Ontario statute, the Workmen's Compensation for Injuries Act, 
enacted in 1886, dealt particularly with injuries suffered at work and was 
the most important single piece of legislation in the field before the 
Workmen's Compensation Act of 1914. "5 The 1886 title was misleading. It 
was substantially different from the 1914 act and not a compensation 
statute in the sense that the phrase is now used. It modified the common 
law about employers' liability, but claims for compensation continued to 
be made in courts and to depend ultimately upon fault. 

The 1886 act was complex, but its major effect was simple: the scope of 
the fellow servant rule was diminished by excluding the negligence of 
wOlkers who had responsibility for the condition of machinery or 
authority over other workers. The damages were limited to three years' 
wages for a person 'in the same grade employed ... in the like employment 
.. : and an employer could not contract out of liability unless, in the 
opinion of the court hearing the worker's claim, the contract was 'just and 
reasonable' and the consideration given was 'ample and adequate.' 
Amendments made in 1889 and 1899 expanded its benefits, and in 1899 
extensive arrangements for arbitration of claims were added.26 The 1886 
act was virtually a copy of the Employers' Liability Act, 1880, except for 
the addition of the prohibition against contracting out. 27 The English act 
was the product of public and political debate, which had continued for 
four decades and became intense during the mid-1870s.ltwas a comprom
ise, which contributed to its complexity. Old values about responsibility 
and fault were fading, even though Baron George Bramwell vehemently 
expressed them in their classical form during the debate, but the changes 
fell short of adopting some other proposals, such as entire abolition of the 
fellow servant rule and compulsory insurance. 28 In Ontario no substantial 
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campaign for this particular change had been made and it created little 
discussion or controversy, but labour was generally more confident and 
active during 1886 than it had been for more than a decade. 29 

THE COURTS AFTER 1886 

A study of the courts after the enactment of the Workmen's Compensation 
Act of 1886 is both a large part of the story of the Workmen's Compensa
tion Act of 1914 and a small part of a general study of the courts in the late 
nineteenth and early twentieth centuries. The study includes two per
spectives. The first, simply put, is counting. For example, how many 
actions were brought, what propor:tion of trials and appeals were won by 
workers, and what amounts of damages were given? The second is more 
impressionistic. It is the form of the reasoning of the courts, and their 
attitudes about the factual and doctrinal issues and about their functions. 

At the outset the kinds of cases and the structure of the courts must be 
described. Some of the claims made by theworkers were notmade against 
their employers, and these comprised a wide range of doctrine and kinds 
of defendants. The most common defendants were railways and owners 
of property. For example, claims were made against railways by em
ployees of customers who were injured by trains on spurs and Sidings and 
against the owners of property by the employees of contractors. These 
were usually based on negligence or occupiers' liability. However, most 
of the claims, by far, were made against employers, because the doctrine, 
especially the legislation, made them more likely to be able to pay 
judgments than fellow servants. This discussion is limited to these claims 
because they were by far the most important to the workers, best de
monstrate the attitudes of the courts, and are the most useful contrast to 
compensation regardless of fault. 

The Judicature Act of 1881 established the basic structure of the 
courts.3°The Supreme Court had two branches, the High Court and the 
Court of Appeal. Judges of the High Court conducted trials and also 
participated in Divisional Courts (panels of judges of the court), which 
heard motions for non-suits and new trials. (For convenience, the term 
'appeal' will generally be used to include motions to Divisional Courts for 
new trials or non-suits.)Appeals could be made to the Court of Appeal, 
although they were constrained by requirements of leave. In 1913 the 
Divisional Courts of the High Court were abolished and their jursidiction 
assigned to the Court of AppeaL 31 Claims for compensation could also be 
brought in the County Courts; the limit was $200 until 1913 and $500 
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afterwards. 3
2 Appeals from the County Courts could be made to the Court 

of Appeal until 1&)5, to Divisional Courts of the High Court between 1895 
and 1913, and to the Court of Appeal again after 1913.33 

THE RESULTS OF CASES 

Counting numbers of cases is difficult and accuracy is impossible to 
achieve. Many court records have been lost, destroyed, or damaged, and 
the records that remain are not adequately organized or indexed. The 
judgments in the law reports are easy to find and read, although they are 
limited to decisions of the Supreme Court. There are not enough surviving 
records of the County Courts to enable any useful study of them to. be 
made. The figures for the Supreme Court are based on the reports and 
court records for one year, 1903, and for one county, Wentworth (which 
includes the city of Hamilton and the surrounding area) from 1886 to 
191 4.34 

Table 1 shows the number of actions begun in Wentworth. At the outset 
only a few actions were begun each year. After the late 1880s the numbers 
slowly increased. This growth was much greater than the increase in 
population or industrial activity and was probably caused by the Work
men's Compensation Act. Numbers jumped sharply in the early 19OOS, 
probably reflecting an expansion in industrial activity, and continued to 
increase for about five years, but dropped slightly near the end of the 
period. Throughout, the numbers are only a small fraction of the total 
number of all actions begun in the county. 

For :1.903 incomplete records are available for sixteen of forty-five 
counties. However, they include the five largest counties - Carleton, 
Elgin, Middlesex, Wentworth, and York, and the largest cities, Hamilton, 
London, Ottawa, and Toronto, and they include eighty per cent of the 
total number of actions begun in the province. These records contain 111 

actions by workers. The total is doubtless larger, but it is almost certainly 
not more than 150. All these numbers are small, perhaps surprisingly so, 
considering both the incidence of injuries and actions of all kinds.35 

Claims were made for only a tiny fraction of the injuries that were 
suffered, and they never were and never could have reasonably been 
perceived to be a dangerous strain on the capacities of the courts.36 The 
numbers of claims made are much smaller than comparable figures in the 
United States. Some of the difference may have been caused by the lack of 
a contingent fee or private means for provision of advice and subsidiza
tion of costs. The winning party was generally entitled to recover costs 

'This Nuisance of Utigation' 427 

TABLE 1 

Actions begun by workers against 
employers for injuries suffered at work, 

Wentworth County 

Years Total Annual average 

1888-92 23 4.6 
1893-7 57 11.4 
1898-1902 81 16.2 
1903-7 152 30.4 
1908-12. 210 42.0 
1913-14 73 36,5 

TOTALS 22.1596 

Source: Ontario Archives, RG 22, Went-
worth, Supreme Court Actions and Mat
ters Files 

from the loser, although this general rule was often not applied to 
workers. These costs did not cover all the expenses of litigation, and who 
could know in advance who would be the winner? Only a small pro
pomonof the actions proceeded to trial and judgment. The records from 
Wentworth suggest that the number was usually between twenty and 
thirty-five per cent. This figure was not significantly different from the 
proportions for actions of all kinds. 

The results of the cases can be counted in many different ways. The 
most useful are the results of jury verdicts, the eventual results of trial, the 
numbers of appeals by plaintiffs and defendants, and the results of the 
appeals. However, because the records are incomplete, the numbers 
gathered from what remains can suggest only approximate proportions 
and general trends. For the purpose of describing change, the results in 
the text and the tables have been compiled in five-year periods. 

Some of the judges and participants in the Meredith Commission, 
which will be. described later, said that juries always found for the 
plaintiffs. The results from Wentworth County in Table 2 demonstrate a 
strong tendency, but not an invariable one, and a small drop at the tum of 
the century that is paralleled by some of the other findings. The number of 
verdicts that are available is substantially less than the number of actions 
that went to trial (and even this figure cannot be known precisely) and 
therefore these figures may be misleading. In the reported cases the jury 
found for the plaintiff much more often. This difference is not surprising, 
and the figures from Wentworth County are more likely representative. 
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TABLE 2 

Jury verdicts in trials of actions by workers against employers for injuries 
suffered at work, . .wentworth County 

Five-year period Known verdicts Verdicts for plaintiffs Per cent 

l.888~2 1005 5 
1l)93-7 19 17 89 
1&9B-19Ol 15 11 73 
1<)103-7 24 22 92 
1<)108-12 26 21 81 

TOTALS 76 8589 

Source; Ontario Archives, RG 22, Wentworth, Supreme Court Actions and 
Matters Files 

Trial judgments do not often appear alone in the reports. Instead, they 
usually appear as the first stage of appeals or motions for a new trial or 
non-suit. The odds of upsetting ajury verdict against a worker must have 
appeared relatively low, and these verdicts were not likely to be chal
lenged and to appear in the reports. Also, to the extent that employers 
appealed more often than workers, the cases would involve jury findings 
for wOIkers. 

A favourable jury verdict did not entitle a plaintiff to succeed. For 
example, a trial judge might rule that there was not enough evidence to go 
to a jury orbar a claim for lack of some statutory requirement but obtain a 
jury verdict nevertheless, because the ruling might be reversed on appeal. 
Table 3 shows the eventual results at trial in Wentworth County and in 
the reported cases. Workers usually succeeded more often than em
ployers, but there is no clear pattern of change, except perhaps for the 
indication that the rate of success increased after 1900. 

The reports are the best source of information about appeals. However, 
they include only some unknown and changing proportion of the total 
number of cases. Editors chose to report judgments because of their 
apparent importance in making or illustrating doctrine and not to reflect 
the numbers being decided about any particular issue. Also, two new 
series of reports that appeared early in the 1900S included a far larger 
proportion of the cases than previously. Although the reports cannot be ' 
used as evidence of total volumes, they do give reliable information about 
the relative tendencies of plaintiffs and defendants to appeal and the 
patterns of results. Tables 4 and 5 show the number of appeals by workers 
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TABLB 3 

Results in trials of actions by workers against employers for 


injuries suffered at work, Wentworth County 


Judgment for 
Known results plaintiffs Per cent 

1888-92 
1893-7 
1898-1902 
1903-7 
19!J8-12 

5 
25 
27 
37 
30 

4 
16 
10 

22 
22 

80 
64 
37 
59 
73 

TOTALS 124 74 60 

Source: Ontario Archives, RG 22, Wentworth, Supreme Court 
Actions and Matters Files 

and employers to the Divisional Courts and the Court of Appeal, and 
the results of these appeals calculated in several different ways. 

Descriptions of the relative volume of appeals are simple. Workers 
generally appealed to Divisional Courts more often than employers. In 
contrast, employers appealed much more often to the Court of Appeal, 
probably because they had greater resources. The reason for the larger 
proportion of workers' appeals in Divisional Courts is probably that a 
non-suit was a common result at trial, and usually the appropriate 
challenge to a non-suit was a motion for a new trial, which was made to a 
Divisional Court. 

Descriptions of the results must be much more complex. Two sets of 
calculations can be made even though in some periods there are not 
enough cases to be useful. The first is the success rates of workers and 
employers in their own appeals, and the differences between these rates. 
The second is the overall success rates of workers and employers in all 
appeals, for example, the workers' overall success rate during any period 
is a total of the appeals they made and won plus the total of the appeals 
employers made and lost, divided by the total number of appeals made. 

In the Divisional Courts the calculations show the same general trend: 
before the 1886 act workers lost almost all appeals. After 1886, they 
continued to lose most appeals, but the gap decreased. During the 
mid-1890s workers began to win more often than employers, and this 
continued during the 1900S, although the results may have been tending 
towards a rough equality. In all, both workers and employers won less 



TABLE 4 

Results of appeals to divisional courts from trial division in actions by workers against employers for injuries suffered at work 


Appeals by workers Appeals by employers Workers' overall success 

Success Success Total Successful Success 
Appeals Allowed rates ('Yo) Appeals Allowed rates ('Yo) appeals workers rates ('Yo) 

To 1886 7 ~4 4 3 75 11 2 18, 

1887-91 9 3 33 4 2 50 13 5 38 

18<}2-6 6 2 33 11 9 17 12 71 

IB<}7-1901 
1902- 6 

4 
23 

2 
14 

50 
61 19 

0 
8 

0 

42 
5 

42 
3 

25 
60 
60 

1907-11 19 10 53 16 . 7 44 35 19 54 

1912- 14 4 25 8 2 25 12 7 58 
TOTALS 72 33 46 63 23 37 135 73 54 

Source: Ontario Reports, Ontario Appeal Reports, Ontario Law Reports, Ontario Weekly Notes, Ontario Weekly Reporter, 
Supreme Court Reports 

TABLE 5 

Results of appeals to the Court of Appeal from trial divisions in actions by workers against employers for injuries suffered 


at work 


Appeals by workers Appeals by employers Workers' overall success 

Success Success Total Successful Success 
Appeals Allowed rates ('Yo) Appeals Allowed rates ('Yo) appeals workers rates ('Yo) 

To 1886 o. 0 0 100 0 0 

1887-91 0 0 0 0 2 0 0 

IB<}2-6 2 0 0 3 33 5 2 40 
1897-1901 0 0 0 13 3 23 13 10 77 
1902- 6 7 4 57 50 12 24 57 42 74 
1907-11 4 25 41 14 34 45 28 62 

1912- 14 15 4 27 49 7 14 54 46 85 
TOTALS 29 9 31 158 38 24 177 129 73 

Source: Ontario Reports, Ontario Appeal Reports, Ontario Law Reports, Ontario Weekly Notes, Ontario Weekly Reporter, 
Supreme Court Reports 
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than fifty per cent of their appeals, but the workers won about ten per cent 
more than the employers and were successful in about fifty-four per cent 
of all the appeals. 

The patterns were mor~ complex in the Court of Appeal. There were not 
enough cases during the first decade after the 1886 act to support any 
~onclusions. In each period after the late 1890s workers were successful in 
substantially more than fifty per cent of all appeals. Only fourteen appeals 
were made to the Supreme Court of Canada, all after 1890: ten by 
employers and four by workers. The workers were successful in twelve of 
these fourteen. 

The general trend is clear. Workers lost almost all cases before the 1886 
act and continued to lose most for a few years afterwards, but during the 
18g0S the results shifted and, from the late 1B90s onwards, workers were 
successful in significantly more than half of the cases. 

The results obvio1,1s1y demonstrate the proportion of workers who 
recovered compensation in the courts. Whether they also demonstrate 
attitudes of the courts, and in particular a preference for workers to 
succeed, is a difficult issue. AnalysiS can most usefully begin by making a 
distinction between the general rules and their elaboration and applica
tion. 'This distinction assumes that the general rules existed as working 
rules for courts and lawyers advising clients, and that these rules required 
choices to be made, for example, in the interpretation of legislation or in 
the determination of the adequacy of evidence for a jury. The rules were 
harsh to workers, considering the likelihood of recovery for the entire 
universe of accidents. If these results do indicate attitudes, they were 
demonstrated in application and were substantially different from the 
attitudes expressed in the rules. This situation can be explained by 
differences in time and, perhaps, purpose. A half century elapsed be
tween the making of the rules and the deciding of these cases. Changes in 
attitudes during this time created pressures for change in both the rules 
and their application, but prevailing beliefs about the function of courts 
and precedent restricted expression of these changes to the choices made 
in application. More important, rules and application may have been 
affected by different purposes. Even in the early twentieth century judges 
may have continued to believe that the good of the social and economic 
fabric required the large degree of individual responsibility expressed by 
the rules, but that the plight of an injured individual invited a favourable 
exercise of the choice in application. 

The possibility must be considered that attitudes towards appeals or 
juries accounted for the success rate of workers. Because employers 
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appealed so much more often to the Court of Appeal and the Supreme 
Court, t~e success of the workers may have been accounted for entirely or 
in part by a general inclination to dismiss appeals. Contrasts to other 
appeals suggest that such an attitude existed, but it accounted for only a 
small part of the success. In three years during this period, 1905, 1908, 
and 1913, the Court of Appeal dismissed 56, 64, and 63 per cent of all the 
reported appeals, excluding these cases. During these years the court 
dismissed 77, Bo, and 100 per cent of the employers' appeals. Moreover, 
the disposition of appeals by workers suggests the same conclusion, 
although the number of appeals is small and the record is erratic. From 
1902 to 1914 workers won 9 of 26 appeals (35 per cent), and employers 
won 33 of 140 appeals (24 per cent). 

Many' of the appeals were about juries, either challenges to jury 
verdicts, usually made by employers, or assertions that issues should 
have been decided by juries and not by judges, usually made by workers. 
Courts may have been inclined to respect juries, especially jury verdicts, 
and because such a large proportion of the verdicts favoured workers, 
this attitude would have caused a large proportion of the workers to 
succeed. Testing this possibility is difficult because appeals about juries in 
other kinds of cases were surprisingly rare, perhaps because the chances 
of upsetting jury verdicts were small, and therefore comparisons are 
difficult to make. The largest single group of cases involved claims by 
individuals against railways and street railways for injuries suffered in 
collisions. Juries seem likely to have had the same reactions for these 
claims as for the workers' claims - to favour the plaintiff, especially over a 
large corporation. (Perhaps these corporations, which were often the 
employers in the workers' cases, were inclined to appeal for the purpose 
of discouraging plaintiffs.) In three years ~ 1905, 1908, and 1913 - these 
defendants failed in 16 of 24 challenges to jury verdicts (67 per cent). In 
the same three years employers failed in'18 of 22 challenges (82 per cent). 
The remainder of the cases were extremely diverse. There was no large 
group in which the nature of the context or the parties seems to contain 
anything that would have tempted juries or courts to have some general 
preference. The only other useful comparison is to a small group of 
defamation cases between 1905 and 1915 in which defendants failed in 4 of 
7 challenges (57 per cent).37 These figures suggest that respect for juries 
existed but was not the sole cause of the success of workers. They also 
suggest that courts had a significant preference for workers. 

The issue remains: do the results alone demonstrate an attitude? Ifeach 
participant in a series of disputes of the same type considers only the 
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prospEcts of success and the immediate consequences in deciding 
whether to litigate, if their resources are adequate, and if the court makes 
decisions in a consistent way, the results will tend towards an equal 
division, regardless of the nature of the standard for decision.38 An 
unequal division of results may be caused by a preference for plaintiffs or 
defendants, but it may also have other causes, which operate either in 
addition to or instead of a preference. Attitudes towards appeals and 
towards juries have already been considered. One other possible ex
planation is simply chance. The number of cases is small, but it is a large 
proportion of the entire range of cases, and the difference in the results 
continuefl for a long period. A difference in resources is another and more 
important possibili ty. The resources were knowledge abou t the prospects 
of success and ability to litigate claims effectively, although this separa
tion is largely unrealistic because both were ultimately a product of 
money. The workers' resources were less than the employers', and 
doubtless often inadequate, which may have affected decisions about 
litigation in different ways. It may have made workers' knowledge 
inadequate, but the cases that were not litigated for this reason would not 
have included more cases that workers would have lost than cases they 
would have won. More important, it probably caused workers to decide 
to give up litigating some claims, and employers doubtless augmented this 
tendency by offering small but prompt settlements and by appealing 
decisions to discourage current and prospective plaintiffs. The effect of 
these decisions on the workers' success rate is difficult to analyse and 
impossible to measure. An aversion to risk might have tended to make 
workers litigate only cases that had relatively good chances of success, 
but this effect assumes knowledge they did not always have, and it would 
have been opposed by the effect of settlements offered by employers. 
However, the appeals by employers would have increased workers' 
success rates, because cases were appealed that should not have been 
appealed, if the prospects of success according to the standards for 
decision alone had been considered. Unequal resources may also have 
affected the conduct of litigation, but this could only have caused workers 
to Jose cases they might otherwise have won. 

[n short, these results demonstrate that the courts had a small but 
significant preference for workers to succeed. If this took the form of a 
minorchange in the rules, for exam pie, in the standard for the adequacy of 
evidence to go to a jury, or a determination of some unsettled issue, for 
example, an interpretation of the legislation, the results should even tually 
have tended towards an equal division as knowledge of the change came 
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TABLE 6 
Amounts ofdamage awards in 
trials of actions by workers 
against employers for injuries 
suffered at work, Wentworth 

County 

Years Mean amount 

1888-92 $1021 
1893-7 $1109 
1898-1902 $1278 
1903-7 $1389 
1908-12 $1783 
1913-14 $1992 

Source: Ontario Archives, RG 

22, Wentworth, Supreme 
Court Actions and Matters 
Files 

to affect the decision to litigate. Some of the figures suggest this tendency. 
However, the preference may have been a simple and continuing inclina
tion to decide most cases in favour of workers rather than a change in the 
rules. 

Most of the claims that proceeded to trial involved injuries that caused 
permanent disability or death. The measure of damages for these injuries 
was rarely mentioned and never discussed thoroughly. However, the few 
comments that were made and the amounts awarded suggest that pain 
and suffering were given little consideration, and that the damages were 
awarded almost entirely for lost income or the loss of support. Table 6 
gives averages for Wentworth County. The amounts tended to increase 
throughout the period, except for a drop at the turn of the century, and to 
increase more than monetary and real wages, but it is impossible to 
determine whether the severity of the injuries and the magnitude of the 
losses changed. The amounts in the reported cases tended to be higher, 
and it is impossible to determine whether this is a product of a difference 
between Wentworth and other counties or between reported and unre
ported cases. 

Examples taken from cases in the reports during the ten-year period 
from 1904 to 1913 suggest that these amounts were not generous contras
ted to wages, nor were they niggardly. The restriction to three years' 
wages in the Workmeri's Compensation Act was a severe limitation, 
especially for claims for death or serious injury. In ten typical cases from 
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the reports involving the death of workers, the dependants recov~red an 
average of $2210; the amount ranged from $1300 to $4000. In seven cases 
in which the dependents recovered under the common law alone, the 
average was $5800, and the amount ranged from five to eight years of the 
worker's wages. For loss of an arm, the average of seven cases was $2160; 
for loss of an eye, the average of five cases was $2860; for loss of a hand, 
the average of five cases was $1000. During the same period wages rose. 
For example, from 1900 to 1914 average wages in manufacturing rose 
about forty per cent from $370 to $520 per year, but Michael Piva has 
argued that real earnings declined slightly. The annual expenditure for a 
family of five rose from approximately $760 in 1904 to $1084 in 1913.39 

These findings can be used for conclusions about the adequacy of the 
courts and the common law. If the criterion is replacement of the loss of 
income caused by injury (because need is not affected by the cause of the 
injury), they were utterly inadequate. At triat substantially more than 
half the claims succeeded, but the amounts recovered were usually not 
enough to replace income. Only a tiny proportion of injured workers 
brought actions, and substantially less than half of them proceeded to 
trial. Of course, settlements and voluntary payments prompted by the 
probability of liability or a sense of obligation created or supported by the 
doctrine must also be considered. Doubtless many were made. They 
cannot be counted, but the relative lack of power of most workers and 
comments made during the hearings of the Meredith Commission suggest 
that the voluntary payments were usually pitifully small. 

THE JUDGMENTS OF THE COURTS 

Numbers and proportions alone are not enough. The judgments of the 
courts must be assessed, but this process is even more impressionistic 
than counting, and therefore much more of the evidence must be dis
played to support the conclusions. The Workmen's Compensation Act 
dominated the doctrine. The general effect of the act was simple - to 
diminish the scope of the fellow servant rule - but its terms were complex. 
Section 3, which was crucial, provided that if an injury to a worker was 
cau sed in one of five specified ways, he or she would have 'the same right 
of compensation against the employer as if the workman had not been a 
workman ... ofthe employer.' These ways were a 'defect in the condition 
of the ways, works, machinery, or plant ... '; the negligence of any 
employee, 'who has any superintendence entrusted to him ." '; the 
negligence of any employee 'to whose orders and directions the workman 
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.;. was bound to conform ... '; any 'impropriety or defect' in the 'rules or 
by-laws of the employer'i and the negligence of any employee, 'who has 
charge or control of any signal-points, locomotive, engine, or train upon a 
railway.' The provision that a worker would have 'the same right of 
compensation ... as if the workman had' not been a workman ... of the 
employer' removed the fellow servant rule but preserved defences that 
were not peculiar to the employment relationship, especially contributory 
negligence and assumption of risk. Also, section 5(3) provided that the 
worker could' not recover if he or she knew of the defect or the negligence 
that caused the injury and did not give an appropriate warning to the 
employer. In IS&) this limitation was qualified by adding.'without reason
able excuse: Section 3(1) was qualified by section 5(1), which prOvided 
that the worker could not recover 'unless the defect ... arose from or had 
not been discovered or remedied owing to the negligence of the employer 
or of some person in the service of the employer, and entrusted by him ... ' 
with responsibility 'to keep the ways, works, machinery and plant' in 
proper condition. At common law, the employer was liable for negligence, 
including anything affecting the 'ways, works, machinery and plant,' but 
not for the negligence of employees, including those given responsibility 
for the condition of these matters, so long as they were competent. 
Therefore, the phrase 'entrusted by him' effected the expansion of liabil
ity. This phrase included sub-contractors, unlike the English act, which 
was limited to the negligence 'of some person in the service of the 
employer, and entrusted .. :40 

A good example of the effect of sections 3(1) and 5(1) is Schwoob v 
Michigan Central Railroad Company (1906).41 Schwoob's husband, a railway 
engineer, was scalded to death in the cab of his engine when a pipe parted 
from the hot water tank. This pipe was a replacement for the original one 
and had been installed in the railway'S workshop shortly before the 
accident. At trial the jury found that the job of replacing the pipe had not 
been done properly, and that the system of having the work done, 
especially the arrangement for inspection, was inadequate. Therefore the 
employer was liable at common law for the inadequate system, and the 
jury gave $9QOo damages. On appeal- both a Divisional Court and the 
Court of Appeal firmly denied the common law liability, simply because 
the plaintiff had not presented any evidence that the system was inade
quate. However, liability under section 3(1) was imposed. The accident 
was caused by a I defect in tqe condition of ... machinery ... " and the 
defect had been caused by the negligence of a worker 'entrusted ... with 
the duty of seeing that the ... machinery ... [was} in proper condition.' 
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Because the liability under the act was limited to three years' willges, the 
plaintiff recovered only $3240 . 

Section 3(1) presented many problems of interpretation. An early case 
was one of the very few in which the courts gave an interpretation of any 
of the legislation that was unfavourable to the workers. In Hamilton v 
Groesbeck (1890), Chiefjustice John Armour held that a lack of a guard on 
a saw was not a defect, because it was 'no part of the saw ... nor at all 
necessary for any proper or reasonable fitness of the saw for the purpose 
for which it was used: 42 Section 3 was immediately amended by adding 
the phrase 'or arrangement: Afterwards, the question whether a defect 
existed was usually left to a jury, and the findings were usually favourable 
to the plaintiff.43 

Section 3(2) and (3) overlapped greatly, and the nature and extent of the 
difference between them was never anissue in Ontario. The most common 
problem was simply whether a foreman had been negligent in giving 
orders, for example, about starting machinery or shoring an excavation. 
These problems were usually left to juries, and the findings were, again, 
usually favourable to the plaintiff.44 

Section 2(4) about rules of the employer was not considered in any cases 
in Ontario. In contrast, section 2(5) about 'a locomotive, engine, or train 
upon a railway' was considered in many cases because railway opera
tions, especially switching, were a common cause of injuries to workers. 
The most common problem was whether a railway engineer or conductor 
had been negligent, for example, in starting an engine while the w.orker 
was making a coupling.45 In 1889 the section was amended to include, 
among other things, a 'machine ... upon a railway,' and in McLaughlin v 
Ontario ITon and Steel Company (1910), Chief Justice Meredith held that 
this phrase included overhead cranes running on tracks, which became 
common in factories early in the 19OOS.46 Section 5(3) prohibited recovery 
if the worker knew of the defect or negligence that caused the injury 
and failed to give notice to the employer, and section 7 barred an action 
unless notice of the injury was given within twelve weeks.47 In 1889 this 
requirement was modified by providing that notice was not necessary if 
the plaintiff had a 'reasonable excuse: Almost all the problems of interpre
tation of these sections were decided in favour of workers. In Armstrong 
v Canada Atlantic Railway (1902), Justice Featherstone Osler said, 'the 
injured workman is evidently the first object of the Legislature's care,' 
and 'I cannot but think that reasonable excuse for want of notice may be 
very slight indeed .. : 4

8 

The Workmen's Compensation Act was the only statute designed 

primarily to give workers a claim, but general legislation about railways, 
factories, mines, and construction supported claims in two ways: some of 
the statutes included express grants of claims, and in the absence of these 
the courts used the statutory requirements as support for common law 
claims. 

The express grants of rights were all in the legislation about the 
railways. The 1881 Ontario act gave workers a right to recover from the 
employer railway 'all damages and loss' for personal injury caused by 

• breach of the requirements. In 1888 a general provision added to the 
federal Railway Act gave 'any person' right to recover losses caused by 
breach, and in 1~3 an overlapping right was given in a particular section 
that added more protections for workers. Ontario adopted these provis
ions in 1906.49 The argument that 'any person' did not include workers 
was dismissed without hesitation or doubt by the Court of Appeal. 50 

These sections caused no other difficulties for the courts, but some claims 
presented problems of interpreting other sections that are examples of a 
general tendency towards interpretations that favoured workers. 

In Smith v Grand Trunk Railway (1914), Smith was a conductor on a 
Grand Trunk train. He was on the ground and signalled it to start but 
stayed to check some squealing brakes. He climbed on the train as it was 
moving, walked along the tops of the cars towards the caboose, and 
climbed down the ladder on the last one. It gave way and he fell under the 
wheels. This car, and the ladder in particular, had been damaged in an 
accident. It was being taken for repairs and the bottom of the ladder had 
been blocked to prevent use. Smith's claim succeeded. The Railway Act 
required ladders to be installed on the outside of all cars 'on two of the 
diagonally opposite ends and sides ... ' Justice Roger Clute, for the 
majority, held that the cause of the injury was the defective ladder, which 
did not comply with the ad. Justice William Riddell dissented, primarily 
because it seemed to him entirely reasonable for the railroad to take the 
car, as part of a train, to its shops to be fixed, and his attitude demon
strates the strength of the feeling that liability should be based on fault. 5' 

Lamond v Grand Trunk Railway (1908), involved a requirement to give a 
warning to 'persons standing on, or crossing or about to cross the track ... ' 
Chief Justice Meredith held that this protection included a watchman 
whose duty was to warn pedestrians at a level crossing and who was 
killed by a car being shunted at night without wamingY 

The work of the court in using laws that did not expressly give claims is 
a large part of the early doctrine about the use of statutes as standards and 
as causes of action. For this purpose the most important legislation was 

http:weeks.47
http:19OOS.46
http:coupling.45
http:plaintiff.44
http:plaintiff.43


440 R.C.B. RISK 

the Factories Act, especially section 15. The original version required 
fencing for the 'moving parts' of machinery and safeguards for elevators. 
In Hamilton, ChiefJustice Armourinterpreted 'moving parts' to be transi
tive and limited to those parts that supplied power. The act was immedi
ately amended to require fencing for all 'dangerous parts' of machinery. 

Shortly after the act was proclaimed, the courts concluded without any 
significant hesitation that a violation of section 15 was evidence of 
negligence.53 However, this conclusion never led to any significant 
inquiry into the defendant's conduct and reasons or excuses for the 
violation. The defendant simply was liable if the violation caused injury. 
For example, in McCloherty v Gale Manufacturing (1892), McCloherty 
worked in the laundry department of a factory owned by the defendant. 54 

She climbed on a bench to reach some windows near the ceiling, and her 
hair caught in an unguarded revolving shaft that hung near the ceiling. 
She asserted that she wanted to open the windows for ventilation; the 
defendant asserted that she wanted to chatter with some persons on the 
street and was therefore not within the course of her employment. The 
fmdings of the jury favoured her on this issue and her claim succeeded. 
Her knowledge of the existence of the shaft was an issue that will be 
considered later. Apart from this issue, Justice Osler seemed to conclude 
that the claim should succeed under both the Workmen's Compensation 
Act and the Factories Act. Considering the addition of the term'arrange
ment' to section 3(1) of the Workmen's Compensation Act and its purpose, 
the lacK oTa guard was a 'defect.' Moreover, violation of the Factori.es Act 
in itself could be considered a defect. The violation of the Factories Act 
was also 'negligence consisting in the omission to comply with a statutory 
duty.' In these early cases, the language used suggested that the breach 
was a standard or evidence of negligence, but the effect was that the 
breach was a cause of action. This reality was suggested in some of the 
cases in the phrases 'negligence per se' and 'deliberate negligence.' In 
1902 the Supreme Court relying on English authority said simply that 'an 
action will lie' for injury caused by breach of the act. 55 None of these cases 
contained any discussion of the purpose of the legislation and the role of 
the courts in using it to support recovery. 

The same sort of reasoning and results were used under the Building 
Trades Protection Act and the Mining Act. In Hull v Seneca Superior Silver 
Mines (1915), the courts' lack of a thorough analytical understanding of 
these issues was combined with an apparent sympathy for a worker. 56 

Hull's job was to take cars of ore from a cage at the top of a hoist, empty 
them, and return them to the cage, once every four minutes. One night the 
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operator of the hoist raised the cage out of the shaft and above the floor. 
Hull was returning an empty cart and fell down the empty shaft. The 
Mining Act required that 'the manner of carrying on operations shall 
always conform to the strictest consideration of safety.' His widow's claim 
succeeded both at trial and in a Divisional Court. Clearly the operator of 
the hoist had been negligent, and the fellow servant rule could have been 
avoided by basing recovery on incompetence, inadequate training, or on 
an inadequate system of signals. However, the majority based recovery 
on breach of the statute, which was another way of avoiding the fellow 
servant rule. The question whether liability should be based on such a 
general provision was not considered, except by Justice Riddell, who 
dissented: 'I cannot convince myself that the Legislature, by the very 
general language employed, intended to render the defendant liable for 
an accident ... ' 

In Siven v Temiski1.ming Mining (1912), the requirement was much more 
specific, and the issue was whether it had been performed.57 The Mining 
Act required a 'suitable pentice,' which is a covering or canopy, at each 
level of shafts. The mine constructed a covering with a trap door, which 
was carelessly left open. A rock rolled through the door and hit the 
plaintiff working below. A majority of the Court of Appeal held that the 
structure was inadequate, but Justice William Meredith sensibly pointed 
out in dissent that some sort of opening was necessary for the operation of 
the mine. 

This willingness of the courts to impose liability for breach of statutes 
also appears in a series of three cases about the Factories Act and children. 
Sections 5 and 6 prohibited employment of persons under the age of 
fourteen in factories. In Roberts v Taylor (1899), a twelve-year-old boy was 
injured while operating a circular saw.58 Justice Boyd held that the 
employer was not liable: the boy had been properly instructed, the saw 
was properly guarded, and there was no evidence 'coupling the accident 
with the illegal employment.' For example, there was no evidence that 
the work was 'too dangerous for a child, or too exhausting in its de
mands .. ,' 

Section 7 prohibited boys under fourteen and girls under eighteen 
from working 'between the fixed and traversing part of any self-acting 
machine ... ' Fahey v Jephc.ot (1901) presented the courts with a problem in
volving this section and the mind-numbing effect of repetitive work on 
machinery. 59 Fahey, a fifteen-year-old girl, operated a stamping machine. 
Her job was to place a piece of cardboard on a plate, which swung up 
against a die, and to remove the cardboard and insert another piece. The 
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machine operated continuously at the rate of twenty times each minute. 
In removing the cardboard she had to put her hand between the plate and 
the die and, after several days, sh~made the mistake that might have been 
predicted: she left her hand between them as they came together and it 
was crushed. At trial Justice William Street dismissed her claim, relying on 
Roberts v Taylor. Her appeal to the Court of Appeal succeeded. Justices 
Osler and Charles Moss both asserted that the purpose of this particular 
prohibition was to protect children from the dangers of working at 
specified kinds of machinery and based the liability on this purpose. 
Justice Osler seemed to use the prohibition as a declaration that the 
machinEry was, in relation to children, dangerous for the purpose of 
common law liability. Justice Moss said 'whether the defendant's conduct 
is to be classified as negligence or as a breach of a statutory duty resulting 
in injury, does not seem to me to be very material.' He Was much less 
discriminating about the purpose of the particular prohibition and said 
simply that the violation was 'in itself evidence of negligence.' He also 
said that the effect of the decision was to overrule Roberts v Taylor. The 
reasoning in Fahey and the purposes of sections 5 and 6, contrasted to 
section 7, hardly justify this conclusion. 

In thE last case in this series, McIntosh v Firstbrook Box (1904), analysis of 
these purposes was undertaken but only in dissent.60 McIntosh was ten 
years old. He represented himself to be fourteen and was hired by the 
company to put glue on boxes. While walking in a roundabout way 
through some machines to his work place, he was distracted by some 
other boys and put his hand on top of a planer. Unfortunately, it was 
operating and he lost a couple of fingers. At trial a non-suit was granted 
because of his misrepresentation about his age. In a Divisional Court the 
majority held that the employer must take reasonable precautions to 
ensure that a youth was as old as he or she represented, and it was a 
question for a jury whether these precautions were taken. If they were 
not, the employer would be liable, either at common law for failure to give 
adequate warning and instructions to a child, or under the Factories Act 
because 'illegal employment may be, in some circumstances, evidence of 
negligence.' Justice William Meredith dissented, primarily because there 
was no suggestion that the employer knew or should have known about 
the misrepresentation of age, and because the danger from the machines 
was obvious. About the act, he stated: 'It is said that the prohibition of the 
employment of persons under 14 years of age is solely for the protection of 
children from injury by dangerous machinery. I cannot at all agree in that 
". I would have thought the prohibition is mainly at least in the interest 

'This Nuisance of Utigation' 443 

of the state and for the better physical, mental and moral growth and 

development of its children, and in complete accord with the enactment 

respecting compulsory school attendance, which requires all children 

between 8 and 14 years of age to attend school ... ' This impressive analysis 


. justifies the result in Roberts v Taylor, but it was, after all, a dissent. The 

Court of Appeal affirmed this decision but limited its reasoning to the 

common law liability. 

This series of cases is !In example of the tendency for workers to succeed 
in decisions about the effect of statutes, both interpretations of the 
Workmen's Compensation Act and the general legislation, and the use of 
statutes as support for claims. Understanding these decisions depends 
upon understanding the function of courts. In interpretation, courts must 
make choices. The terms of statutes do not control outcomes, despite a 
persistent judicial faith in 'plain meanings.' The established canons and 
presumptions are vague, and anyone of them can usually be opposed by 
another of equal dignity. For example, the presumption about liberal 
interpretation of remedial statutes was occasionally invoked in these cases, 
but another about preservation of common law rights might have been 
invoked to adorn opposite results. The primary obligation of the courts is 
to be faithful to the purpose of the statute, but in difficult cases indepen
dent values and attitudes influence the results. In using statutes as 
support for claims, purposes unite with common law doctrine about 
liability, and again the influence of attitudes and values is inescapable. 

Given either of the conditions specified in section 3(1) of the Workmen's 
Compensation Act, or breach of one of the general requirements about 
safety and accidents, the most common defences were the established 
common law ones: the fellow servant rule, assumption of risk, con
tributory negligence, and a denial that the breach had caused the accid
ent. The fellow servant rule was, of course, partially displaced by' the 
Workmen's Compensation Act, but it governed claims based on the 
negligence of fellow servants who were not 'foremen,' and in this way it 
continued to be a fonnidable obstacle. However, it did not govern claims 
based on breach of statutes because these claims were not based on 
negligence.61 Assumption of risk also did not govern claims based on 
breach of statutes for elaborate conceptual reasons given in English 
authority.6;r, Itdid govern claims under the Workmen's Compensation Act, 
because under the act tl}ese were fundamentally common law claims, but 
the courts did not apply it harshly.63 In the late 1880s the major problem 
was the effect of a worker's knowledge of the risk. The English cases were 
unsettled, but in 1889 an amendment in Ontario declared that'a workman 
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shall not, by reason only of his continuing in the employment of the 
employer with knowledge of the defect, negligence, act, or omission, 
which caused his injury, be deemed to have voluntarily incurred the risk 
of the injury.' This amendment anticipated 'Smith v Baker (1891),64 in 
England and was applied sympathetically by the courts. For example, in 
McCloherty, Justice Osler said: 

Here beyond the fact that the plaintiff continued in the employment with knowl
edge, ifshe had knowledge, of the defect, there is no evidence that she voluntarily 
ran the risk of injury from the unguarded shaft. The defect was one which could 
have been remedied by a trifling expenditure, or the danger obviated by the 
simplest precaution, which the plaintiff, if she thought about it at all, might well 
suppose that the defendants would have made or taken, and thus there could be 
nothing to suggest to her that if she remained in the employment, she would be 
relying on skill or caution to avoid the danger, or taking a risk which it would be 
unreasonable to expect the master to prevent. 

The contributory negligence defence was well established. For exam
ple, in Deyo v Kingston and Pembroke Railway (1904), Deyo was a brakeman 
who was last seen alive standing on top of a box car.6

, The train went 
under a bridge that was less than seven feet above the top of the train. 
Deyo was killed, and his widow claimed damages. The Court of Appeal 
held that the requirement in the Railway Act for seven feet of clearance 
governed the bridge, even though it was not owned by the railway and 
was constructed before the requirement was imposed. This holding was 
beneficial to railway workers, although it was hardly startling, given the 
general language of the requirement. However, the court also held that 
Deyo had been careless. The bridge was clearly visible, and he had often 
been warned about it. The rules of the railway singled out this particular 
bridge and prohibited employees from riding on the top of trains under it. 
The courts never questioned or even articulated the basic premise of 
contributory negligence, that is, that each individual should be responsi
ble for his or her own fate. However, both contributory negligence and 
assumption of risk were issues of fact for juries, and their findings were 
usually sympathetic to the plaintiff and respected. 66 

These defences are the most useful approach to a much more general 
issue: the dangers created by repetitive operations on machinery, for 
example, the operation of the press described in Fahey v Japhcot. Each 
individual operation considered alone was simple and safe, but mind
numbing repetition could cause inattention and confusion. These opera
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tions caused injuries that were expected and predictable but they were 
not dangerous for the purposes of employers' liability. This machinery 
WaS becoming common and seemed to promise great advances in produc

. tivity. The workers' need for compensation was not strong enough to 
make the courts declare that this promise demanded unreasonable dang
ers or ~ven to imagine this possibility. Therefore if an injury was caused 
solely by a worker's slip, there was no hope for recovery.67 For liability, 
some more particular danger was needed, for example, a malfunction, an 
unusually fast speed, or lack of a guard. For claims based on dangers of 
this kind, contributory negligence and assumption of risk were likely 
defences, because the conditions were likely to be known. The courts 
tended to prefer the workers in considering these defences.68 

The Workmen's Compensation Act and the general legislation about 
safety and accidents greatly expanded the liability of employers, but some 
claims continued to be based on the common law, either alone or, more 
often, combined in one action with claims under one or more of the 
statutes. These common law claims were made either because a claim 
under the legislation nlight fail or clearly would fail, or, even if it might 
succeed, to avoid the limits on recovery in the Workmen's Compensation 
Act. The disability or the death of a young worker, especially a skilled 
one, caused losses that were much greater than three years' wages (even 
though the courts never awarded the full amount of these losses). These 
common law claims were less common and less likely to succeed than 

. actions under the legislation. Counting is difficult, because many claims 
could succeed underboth common law and legislation, and the judgments 
often do not clearly distinguish among them. However, recovery was not 
rare. In at least thirty of the reported cases, workers were successful on 
common law grounds. For example, workers recovered for injuries caused 
by defective handles on boxes, lack of brakes on carts, lack of shoring in a 
trench, failure to instruct and to warn about unusual dangers, and 
inadequate systems of Signalling, inspecting after blasting, controlling 

'Bying metal, and filtering gas.69 

Juries were used in almost all cases and determined a wide range of 
factual issues, such as whether an individual was a foreman, whether a 
foreman had been negligent or knew of a defect, whether a defect existed, 
whether the system was adequate, and whether a plaintiff had been 
negligent or assumed a risk. The strong tendency of juries to make 
findings favourable to workers has already been described. In Deverill v 
Grand Trunk Railway (1869), Justice Hagarty said that 'To leave such a case 
to the jury is ... s~ply to direct a verdict for the plaintiff, where a railway 
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company are defendants.'70 In Woolsey v Canadian Northern Railways (1C)08), 
Justice Garrow stated: 'Juries are, it is common experience, too apt ... to 
follow their sympathies rather than the evidence, and to find for the 
plaintiff whenever possible.'71 In many cases defendants made motions 
for non-suits or to set aside judgments, because the evidence was not 
adequate to support the jury findings. These motions invoked extensive 
general doctrine about the functions of judge and jury, especially the kind 
of evidence necessary tD permit a decision to be made by a jury, and this 
doctrine obviously gave much scope for choice. The courts tended to 
permit these decisions to be made by the jury. Respect for the jury as an 
institution was a major cause of this tendency, but both the results, which 
have already been discussed, and the impressions from reading the 
judgments suggest that the courts also had a preference for workers. 

The most difficult problems about the jury findings were presented by 
findings about causation and, in particular, whether a defect or a breach 
of a statute had caused an injury to a worker. One of the leading cases, 
Canadian Coloured Cotton Mills v Kervin (1899), is a good example.72 The 
machinery in the mill was powered by two large wheels in the basement, 
which were about forty-five feet apart, partly sunk in a trench, and joined 
by a moving belt. The wheels were not fenced and doubtless should have 
been. Kervin's job was to oil and maintain them and he had puta couple of 
planks across the trench to use as a short cut. Because walking across 
them involved walking between the upper and lower parts of the belt, this 
arrangement was obviDusly fODlish. He was found dead. There was no 
doubt that he had died because he fell under the belt, but the issue was 
why he had fallen. If he had fallen in doing his job, for example, while 
inspecting Dr oiling the wheels, the mill was liable because of the lack of a 
fence. If he had fallen while crossing the planks, the widow's claim would 
fail because of contributory negligence. At trial, Chief Justice Armour left 
the issue to the jury and said that 'from the position of the body and the 
cDndition and the way in which the belt was moving, there are cir
cumstances to go to themfrom which they may come to the conclusion that 
it was at the pulley the accident occurred.' 

A Divisional Court affirmed, although Justice Ralph Meredith dissented: 
'No man can tell how; any man can guess ... but if right in his surmise he 
would be right not upon evidence, but purely on chance ... there is no 
presumption that the man was doing right when the accident happened 
... ' The CDurt of Appeal alsD affirmed, but only because it was equally 
divided, and without giving reasons. The Supreme Court reversed. In a 
short judgment for the majority Justice Desire Girouard said: 'We are left 
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to hypothesis, theories and conjectures ... there was no evidence what
ever that the negligence imputed to the appellant was the cause of the 
accident ... ' There were at least a dozen similar cases in which the phrase 
'mere conjecture' appeared often.73 Of course a complete lack of evidence 
about causation was extremely rare. Usually there was some evidence, 
albeit perhaps very little, from which implications might be made. 

The dispOSition of costs was a Significant part of some of the judgments. 
The general rule was that the losing party was ordered to pay a large part 
of the winner's cqsts, but the courts had a discretion to order some 
different result, and especially to refuse to make any order at all, which 
left both the parties to bear their own costs. After about 1904 the courts 
often exercised this discretion in workers' favour by refusing to make an 
order for costs against a worker who lost orby discouraging the employer 
from enforcing a right to costs. From 1904 to 1914 the courts refused to 
order costs in abouf thirty per cent of the appeals in which employers 
were successful, and in about fifteen per cent they ordered 'costs if exacted' 
or some similar phrase. These dispositions were never explained and there 
was nothing in any of the cases that might have explained them, except 
the fact that the plaintiffs were workers. Considering the reported cases 
as a whole, the courts made these kinds of orders more often than they 
do now; nevertheless this tendency to favour workers was distinctive. 

Taken as a whole, these judgments demonstrate the preference for 
workers to succeed that the results alone demonstrated. However, its 
significance for both the doctrine and the workers must not be exagger
ated. Again, it was demDnstrated in the application of general doctrine 
that was unfavourable to workers and never questioned. 

Last, the ways in which the results changed .over time needs ex
planatiDn, especially the changes in the mid-189OS. The common law 
dDctrine and the nature of the cases cDming before the CDurts did not alter 
in any signifiqmt way. Reading the judgments alone gives no sense of 
change and only a small suggestion of a preference in the comments about 
interpretation. The Workmen's Compensation Act was, of course, crucial. 
Before it was enacted, wDrkers IDst almost all the cases, and most of those 
who lost would have won under its terms. After its enactment, workers 
cDntinued to lose more than half the cases for a short time, but the total 
numbers of cases were small, and the eventual change was caused in two 
ways. First, the narrow holding in Hamilton v Groesbeck was superseded by 
the amendments to the Factories Act and the Workmen's Compensation 
Act, which governed many similar cases afterwards. Second, and more 
important but less conspicuDus, were changing attitudes towards the 
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scope of issues to be determined by juries, especially questions about' 
causation, the negligence of an employer or foreman, and contributory 
negligence. Single cases cannot be any more than examples, but one is 
especially useful. In Plant v Grand Trunk Railway, decided in 1867, a train 
approached a group of workers in a narrow cutting without warning.74 

Plant panicked and tried to run ahead along the track instead of jumping 
to the side. Chief Justice Henry Draper held that a jury finding of no 
contributory negligence was unsupportable and ordered a npn-suit. Thirty 
years later jury findings that mistakes of judgment and momentary in
advertence were not contributory negligence were usually upheld.75 

SOME CONCLUSIONS ABOUT COURTS 

The reasons for the preference fOf workers were not suggested in the 
judgments, because the form of the reasoning denied admission of change 
let alone an attempt to explain and justify it openly. Any attempt to 
analyse these reasons must be confined and tentative, until a much wider 
range of Canadian legal experience has been studied, but doubtless they 
were complex. Beliefs about the value of individual responsibility and 
freedom were declining in the late nineteenth century, and the doctrine of 
fault and the reasoning in cases like Farwell seemed less realistic and just. 
As industrial capitalism matured and the power of employers increased, it 
became obvious that individual workers usually had no significant 01"" 
portunity to choose the terms of their work, and interdependence and 
machinery made the attribution of personal fault more and more unrealis
tic. (Some assumptions about the responsibility of employers to pay, their 
ability to pay, or the ultimate imposition of the burden on consumers were 
involved, although they were not clearly perceived or analysed.) These 
general changes combined with more specific influences. The slowly 
growing consciousness and power of workers was apparent. The injuries 
and suffering were visible and immediate, and the employment relation 
established familiar doctrinal limits. Recovery by a few workers could 
satisfy their needs and the impulse of sympathy without challenging the 
settled doctrine and without making a shift in the balance of power be
tween employers and labour or a threat to the established economic order. 
It may also be seen as giving the subtle control that can come from being 
merciful. 

Changes in the form of the common law may also have contributed. 
Arguably the faith in rigorous general rules declined, and the courts 
became more willing to consider the facts of specific contexts more 

'This Nuisance of Litigation' 449 . 

intensively and to reach results that seemed fair for these facts.?6 But to 
say this much and no more is not enough, because it does not explain the 
results. In particular, it does not explain the changing components of the 
sense of fairness, and this explanation returns the inquiry to changing 
attitudes. However, the changes in attitudes tended to fragment the 
scope of the existing rules, and, moreover, the greater willingness to 
permit issues to be determined by juries can be perceived as a shift away 
from general rules. 

Another probable influence is a perception of encouragement from the 
legislation, but its nature and effect are much more uncertain. Clearly the 
courts were usually faithful to the purposes of the legislation; restrictive 
interpretations were often possible but unusual. This conclusion itself is 
interesting and important, but it is not an independent reason for the 
preference for workers. The separate but more speculative possibility is 
that the courts perceived or felt that the legislation encouraged and 
authorized the courts to make changes of the same nature or tendency for 
issues just beyond its terms: 

The style of the courts' reasoning and their perception of their function 
were also distinctive. Important recent writing in England and the United 
States has explored these topics, and some consensus seems to have been 
established that change occurred during the second half of the nineteenth 
century." The term 'formalism' is common and expressive, although it 
masks uncertainty and lack of consensus about precisely what happened, 
and when and why. Canadians must not assume that their courts were 
simply shadows of English or American courts - only duller. 

In Ontario the courts seemed to assume that the common law was 
composed of rules firmly settled by authority, primarily English authority. 
It was almost never expressly justified, beyond the justification imp licit in 
its mere existence and the internal authority of courts in a hierarchy. For 
example, it was almost never justified by invoking science, or by its age, 
fairness, or utility. The process of making decisions seemed usually to be 
simply finding facts and applying the rules. If the law was obscure or 
uncertain, the court simply had to look harder to find it. This process of 
finding almost never included any reasoning, even to deduce implications 
from the rules. The judgments contain virtually no discussions of the 
functions of courts, especially their responsibility for the common law or 
interpreting statutes, but a basic and pervasive article of faith was 
apparent: their function was only to apply the law in an impartial way. 
The primary power and responsibility for initiating change was for the 
legislature, not the courts, but the latter were willing to accept and 
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implement change initiated by the legislature and also may even have 
been encouraged by legislation to make modest supplementary changes. 
These thoughts parallel some of the" suggestions made by Jennifer Nedel
sky in her study of nuisance cases in the first volume of this series.78 

The courts during this period were different from the Ontario courts in 
the mid-nineteenth century, especially in the form of their reasoning.79 

This difference is clear, although it may not be large and it is not as 
considerable as differences between the same periods in Ertgland and the 
United States. The judges in the mid-nineteenth century were more 
willing to modify and justify the law and the results, and especially more 
willing to invoke utility for economic development and appropriateness 
for Canadian conditions. They were more inclined to reason, albeit to 
reason from given general principles, and more willing to express opin
ions about the merits of the law and the results. In contrast, the judges 
in these cases half a century later appear to have been intelligent and 
conscientious bureaucrats, persevering without question at a timeless 
routine. 

PRIVATE INSURANCE 

Workers could obtain insurance against the consequences of accidents, 
and some, but far from all, did. Many commercial companies offered life, 
accident, and sickness insurance. More important for workers were 
insurance plans established by employers, employees and unions, and 
social or fraternal organizations. The distinction between plans estab
lished by employers and by employees and unions was not precise, and 
individual plans could be a combination of both; for example, manage
ment and administration could be shared. Most of the funds for these 
plans were contributed by workers; employers did not always contribute, 
and where they did, the contributions were usually small. The largest 
Canadian plan was the Grand Trunk Insurance and Provident Society, 
which provided insurance against death, sickness, and accident. Mem
bership in the society and a waiver of any other claims against the 
company was a condition of employment. Two-thirds of the directors 
were appointed by the company, and one-third were elected by em
ployees. In 1902, 10,144 employees (or retired employees) were members; 
957 were injured in accidents and 2848 were sick. They received a total of 
$36,734 for lost wages and $20,074 for medical expenses; 128 died and 
$81,771 was paid to dependants. The employees paid $80,105 for the life 
insurance and $47,999 for sickness and accident insurance in monthly 
payments of twenty to fifty cents per month according to the risks of their 
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jobs. (Retired employees paid $899.) The company contributed $12,500. 
Railway employees were also insured in plans operated by unions, 
especially those based in the United States. 80 

Most of the other plans provided insurance against sickness (which 
included accidents) and funeral expenses; a few included insurance 
against death or unemployment. Two examples are the Massey Harris 
Toronto Employees' Mutual Benefit SOciety, which in 1909 included 1450 
employees. It paid $300 in funeral benefits for five employees who died 
and $3876 for lost wages for 331 employees who were sick for a total of 
1300 weeks. The Gendron Manufacturing Company's Employees' Mutual 
Benefit Society included in 1909 sixty-two employees and paid $58 for lost 
wages and medical expenses to three employees who were sick for a total 
of six weeks. 81 

Contracting out of common law liability was a major issue in England. In 
Griffiths v Earl of Dudley (1882), a strong general faith in freedom of con
tract was invoked to enforce a waiver of the benefits of the Employers' 
Liability Act, which was imposed as a condition of employment. 82 Attempts 
to amend the act to prevent contracting out failed. Some of the workers 
who were required to waive were provided for at least as well by in
surance funds, and others, where unions were weaker, were not.83 The 
issue was not thoroughly ~onsidered and expressly and firmly settled in 
Ontario, but in the absence of legislation doubtless the reasoning and 
result of Griffiths would have prevailed. 84 Some of the railway legislation 
contained prohibitions against contracting out of claims.8s The Work
men's Compensation Act of 1886 permitted contracting out only if the 
employer provided some benefit in exchange that was 'ample and ade
quate' and 'just and reasonable.,s6 

The other source of insurance for workers was the social or fraternal 
societies, for which providing insurance was usually a major objective. 
Only a few of these societies were expressly established for workers. The 
large ones such as the Foresters, the Oddfellows, and the Orange Lodge 
had tens of thousands of members, and some of the smaller ones had only 
a handful. 

Many questions can be asked about insurance. How many different 
plans were there? What kinds of employment dil,i they generally cover? 
How many workers, and what kinds of workers, obtained insurance from 
them? What were the coverages, the amounts of benefits, the costs, and 
the procedures for determining entitlement? Comprehensive and precise 
answers are difficult or impOSSible to find, but some estimates and 
generalizations can be made. In 1910, 103 funds were registered under the 

http:claims.8s
http:weeks.81
http:reasoning.79
http:series.78


452 R.C.B. RISK 

Friendly S()cieties Act, which required registration of all insurance funds 
(excluding the commercial companies), and about forty-five of these seem 
to have been established primarily for workers. Doubtless there were 
more that were not registered. About 80,000 workers obtained life insur
ance from these forty-five funds, and about 6600 obtained insurance 
against sickness. The total of workers obtaining insurance was much 
highEr because many would have used other funds or the commercial 
companies. The totals of insured persons for the registered funds were 
265,000 for life insurance and 99Aoo for sickness insurance and funeral 
benefits, but what proportion of these totals were workers cannot be 
determined. However, whatever number of workers insured themselves 
was only a small proportion of the total number of workers. The benefits 
were not large. In 1909 the average payment for life insurance was about 
$1170, and the average for each week of sickness was about $4.25.87 

Theshift to compensation in 1915 made much of this irIsurance unneces
sary. It was a shift from decentralization to centralization, from private to 
public, from variety to uniformity, from individual initiative to social 
responsibility, and from payment of the immediate cost by the workers to 
payment by the employers. 

THE BEGINNINGS OF COMPENSATION 

During the late nirIeteenth and early twentieth centuries a shift to giving 
compensation regardless of fault occurred throughout Europe and North 
America. The beginnings were in Germany. In 1881 Kaiser Wilhelm I 

proposed social irIsurance to protect workers agairIst loss of income re
sulting from accidents and old age. In 1884 compensation for accidents 
was given, which was a proportion of the worker's salary during disabil
ity or a pension for dependents. The payments were made by groups or 
associations of employers and guaranteed by the state. Unlike the schemes 
established later irI England and North America, this compensation was 
irItegrated with medical treatment and compensation for sickness, and the 
associations of employers played a substantial role irI efforts to prevent 
accidents. 

In England the change came in 1897 irI the Workmen's Compensation 
Act, which greatly expanded the liability of employers, although only for 
some kinds of employment, especially railways, factories, and certairI 
types of construction projects.88 A worker was entitled to compensation 
from his or her employers for injuries caused by accidents 'arising out of 
and in the course of the employmenV This compensation was subs tan
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tially less than the common law gave; the worker was entitled to fifty per 
cent of salary while unable to work, subject to a maximum of £1 per week 
and, if the worker was killed by the accident, the dependents were 
entitled to three years' salary, subject to a maximum of £300. Disputes 
about entitlement and amount were decided by arbitration, although an 
appeal on questions of law could be made to the courts. Agreements 
between employers and employees that the act would not apply were 
permitted, if the employer had establisheda'private compensation scheme 
that was 'not less favourable' than the compensation -required by the act. 
The common law and the 1880 Employers' Liability Act continued as an 
alternative; that is, a worker could claim damages at common law irIstead 
of compensation under the act. 

In the United States the change began irI a substantial way in 1908 and 
1909 with a series of conferences and commissions. In 1909 New York 
enacted a compensation scheme, which was declared unconstitutional in 
1910. In 1911 ten other states enacted schemes that avoided the constitu
tional obstacles in different ways, and by 1920 all but six southern states 
had followed.B9 In Canada, British Columbia established a compensation 
scheme based on the English model in 1902, Alberta followed irI 1908, 
Manitoba and Nova Scotia in 1910, and Saskatchewan in 1911. Quebec 
enacted a blend of the English model and the civil law in 1910.90 

. In Ontario irI 1899 Thomas Crawford, a member of the Conservative 
opposition, introduced a bill that was substantially the same as the 
English act of 1897. Itwas opposed by the government, because it had not 
been demanded or supported by labour groups, because it was opposed 
by the Canadian Manufacturers' Association and the Board of Trade of 
Toronto, and because the extended liability might crush small employers. 
However, the Premier, Arthur S. Hardy, seemed to believe that some 
change was necessary and suggested a form of compensation based on 
contributions from workers and employers and administered by a Com
mission. Ultimately consideration of the bill was deferred until a study of 
the English system was made. The job was given to Professor James Mavor 
of the University of TorontoY 

The bulk of the Mavor report in March 1900 was an extensive de
scription of developments in Europe and England.92 The nature of his 
analysis was suggested by the remark that 'the question must be looked at 
largely from an actuarial standpoint.' This analysis required an empirical 
study of the cost of the risk, the ultimate irIcidence of this cost, and its 
effect on the markets for capital and labour. This was the first time this 
kind of economic analysis of the issue had appeared in Canada, and it 
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reflected emerging perceptions of social issues. Considerations of individ
ual morality and fault would no longer dominate debates about liability 
and compensation. However, Mavor did not undertake such a study and 
made no suggestions how it might be done. Without these facts, his own 
predispositions were apparent: compensation threatened to discourage 
investment. The needs of workers and their dependents and the unreality 
of the liberal model of the market were not mentioned. He recommended 
that 'it would appear to be wise to wait for some time in order to ascertain 
more fully what has been the effect of the change of principle in the 
English law.' His transition from 'a young reformer of Fabian sympathies 
in 1885 ' to 'an orthodox classical economist dedicated to preserving the 
capitalist status quo' had apparently been completed.93 

Crawford's bill was not resurrected, and between 1900 and 1907 the 
issue of workers' compensation substantially disappeared from public 
affairs. No substantial demand for change was made by labour, and none 
was considered by the government. Nor were proposals made by the civil 
service, particularly the factory inspectors, or private reform groups, 
unlike other jurisdictions such as England, Massachusetts, and Quebec. 94 

The Conservatives under James P. Whitney responded more quickly 
than the Liberals to the urbanization of Ontario and came to power in 
1905 .95 In 1899 Whitney as leader of the opposition had declared himself 
in favour of Crawford's compensation bill during a debate about some 
amendments to the existing Workmen's Compensation Act.~ In 1907 
Crawford introduced another compensation bill, which failed tcr get 
second reading, although it probably prompted an undertaking from 
Whitney to act. 97 Labour seems to have rediscovered the issue late in 1909, 
probably prodded by developments in the United States . In January 1910 
a delegation appeared before Whitney and some of his cabinet and asked 
for the appointment of a commission. 98 The speech from the throne, made 
shortly afterwards, promised such a commission, and in June Meredith 
was appointed 9 9 In December one of his fellow judges, Justice William 
Middleton, spoke to the Ontario Bar Association about law reform and 
made reform of workers' compensation the foremost need. 100 

Meredith is the crucial individual in the story of workers' compensa
tion . He was a lawyer who practised in London and later in Toronto. 
Elected to the legislature in 1872 as a Conservative, he became leader of 
the opposition in 1878, but the reign of Oliver Mowat doomed him to 
remain in opposition throughout his political career. He had sympathetic 
attitudes towards social legislation and urban workers and had some 
reputation as a radical. Occasionally he saw his proposals adopted by 
Mowat. One experience of this kind was in 1885 when he introduced a bill 
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based on the English Employers' Act of 1880, with changes that expanded 
the liability. The government opposed it, and introduced its own bill in 
the next session - without most o(l:J.is changes. 101 In 1894 he left politics 
and became the Chief Justice of the Cpurt of Common Pleas.'02. 

As a judge, Meredith's style was the same as that of his colleagues. His 
judgments demonstrated no sense of change or responsibility for change 
and virtually no assessment of the law. His perception of his function 
appeared to be simply the impersonal and autonomous application of 
settled doctrine, and he expressed these beliefs during the hearings of his 
commission. A worker speaking about the 'class struggle' asserted that 
'when we get into law, we always know who comes out best. We know 
the man with the money and the man with the influence comes out on top, 
and we know the District judge ... is not a member of the working class, 
but a member of the wealthy class himself.' Meredith responded: 

I venture to say that as a whole the sympathies, as far as a judge is permitted to 
have sympathies, have been with the working man, and where they have had to 
determine against him in hard cases it is because they have been compelled by the 
law to do so ... you think a court is entitled to do natural justice, but the court has 
no such power. The court is confined to administering justice according to the law, 
and a judge sitting would have no more right in determining a case contrary to the 
law than he would have to go to you and take out of your pocket your money. The 
fault is not in the administration of justice; you must change your law, It is the law 
that is at fault. 10) 

But differences appeared despite the mask of formalism; he was clearly 
more sympathetic to workers than most of his colleagues. 10

4 

THE HEARINGS AND THE RECOMMENDATION 

Meredith held twenty-seven public sessions from 23 October 1911 to 20 
March 1913.105 Most were held in Toronto, but he also travelled to 
London, Hamilton, Berlin, and Cobalt, where he was upset bysome blunt 
comments by workers about the class struggle. ~06The major participan,ts, 
apart from Meredith himself, were F.W. Wegenast, counsel for the 
Canadian Manufacturers' Association (CMA) and Fred Bancroft, repre
senting the Trades and Labour Congress. These two appeared at almost 
all the sessions; no one else appeared at more than a few. Representatives 
of other labour and employer organizations appeared briefly, usually to 
support Bancroft or Wegenast, and a large number of individual em
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ployers and workers also appeared, although it is impossible to tell the 
extent to which they represented organizations. Railroads, unions of 
railroad workers, and accident insurance companies appeared relatively 
late in the sessions. Seven witnesses served as experts to give the 
Commission some specialized knowledge and expertise. One who de
scribed the accident insurance business in Canada seems to have ap
peared as a result of a request by Meredith himself. The other six were 
from the United States; three were presented by Wegenast and three by 
the railroads or the insurance companies. 

The procedure'at the sessions was informal, especially in contrast to the 
procedure of most agencies and commissions today. Most sessions began 
with a statement by a participant or witness, but interruptions were 
frequent and uncontrolled by any rules about the kinds of questions that 
could be asked, by'any difference between question and argument, and 
by any settled order in which the participants would proceed. Most of the 
sessions became discu,ssions, which often wandered erratically among 
different topics. The witnesses were not simply asked questions by the 
participant who had arranged their appearance and then cross-examined 
by the others. Instead they were usually permitted or asked to give their 
opinions comprehensively and to join in the discussion. They tended, as 
might have been expected; generally to support the positions of the party 
which had arranged their appearances but also often gave contrary 
opinions about particular issues. . 
. Bancroft presented his brief in the fourth session. 107 It was a simple and 

blunt demand for compensation regardless of fault, but it was vague about 
some of the important issues. During discussion of the brief Bancroft 
seemed confused and unsure about the implications of the proposals and 
the legislation in other jurisdictions, 108 Wegenast did not presen t his brief 
until the seventh session because the CMA was slow in preparing its 
policy, and Meredith, not unreasonably, was openly annoyed at the 
delay. 10

9 However, the brief itself was a long and thorough study, which 
is still impressive and useful. 110 Throughout the hearings other labour and 
employer organizations presented briefs and made presentations. The 
only significant. ones were from the railroads, the unions of railroad 
workers, and the insurance companies. 

On 27 March 1912 between the eleventh and twelfth sessions Meredith 
made an interim report in which he said that the existing law was 'entirely 
inadequate' and that the participants seemed to agree that some com
pensation scheme should be established. 111 He presented a draft bill on 1 
April 1913 and made his final report on 31 October 1913. He recommended 

http:o(l:J.is


4.58 R.C.B.RISK 

that compensation be given for accidents and industrial diseases, paid for 
by employers, although he assumed that this cost would ultimately be 
passed on to consumers. Injured workers were entitled to compensation 
after seven days' absence from work. This compensation was a proportion 
of salary - fifty-five per cent - to be paid periodically. It continued as long 
as the worker was disabled, and, if the worker died, the dependants 
received a pension. The common law claims, including damages for pain 
and suffering, were barred. The collection and the payment of this 
compensation were to be administered by a government agen0', the 
Workmen's Compensation Board. For most industries the responsibility 
to pay was collective, and employers were divided into groups. The Board 
made the payments from a fund, which was created by assessments upon 
each of the groups. The result was, in effect, mutual insurance adminis
tered by the state. A few large and stable (and politically powerful) 
employers, especially the railroads and municipal governments, were 
excluded from this collective responsibility, and the duty to pay was 
imposed upon them individually. Meredith recommended that no appeal 
from the Board be permitted, and that review by the courts be prohib
ited.112 This compensation scheme was to govern almost all industries in 
the province. A few, especially agriculture and domestic employment, 
were excluded, because of political or practical difficulties. Some small 
changes were made (by Meredith himself); the bill was enacted on 1 May 
1914, and the act came into force on 1 January 1915. 

THE ACCEPTANCE OF THE GENERAL PRINCIPLE 

From the outset all the participants agreed that the existing law was 
unsatisfactory and that compensation should be established. In the first 
few moments of the first session Wegenast said that 'compensation in 
some form should be provided. The discussion .,' will be confined 
probably to the means by which thatcompensation should be ef£ected,!l13 
Bancroft said that 'a Workmen's Compensation Act of the nature of the 
British Act is in the interests of the workmen of this country.!114 With 
only a few trivial exceptions, all participants agreed with Wegenast and 
Bancroft. Meredith described this consensus in his Interim Report, and it 
continued throughout the hearings. It was a product of a complex 
accumulation of reasons. Some were expressed openly and others were 
implicit. In general, compensation offered advantages for both workers 
and employers, and no great disadvantages to them or to the public. 

The example of other jurisdictions created substantial pressure for 
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change. Both armchair speculation and experience demonstrate that 
compensation is not necessarily associated with any particular form or 
stage of economic organization. However, the existence of compensation 
throughout Europe and English-speaking countries and its reputation as 
a reform measure made it difficult to oppose its adoption in Ontario. 

The courts and the doctrine of fault appeared more and more unsatisfac
tory as years passed anq had fewer and fewer defenders after the late 
nineteenth century. All the participants joined in condemning them, 
especially conflict, delay, uncertainty, and inefficiency. Any kind of 
dispute about liability must create some conflict and tension, which is 
manifested and often exacerbated by bringing it to court. The employers 
especially believed that this conflict damaged harmonious relationships 
between employers and workers and that this damage was increased by 
the attitudes of insurance companies and lawyers. They complained that 
insurance companies seemed to care only about avoiding liability, and 
lawyers created trouble - and did a disservice to the workers by foment
ing litigation that made voluntary, fair, and prompt payments impossible. 
Of course, theii 'perception of harmonious relationships often included 
not only happiness but subservience, and the payments they wanted to 
make were usually far smaller than employees would get in court. Some 
delay was inevitable, but it usually took months to reach a decision even 
after a writ was issued, and it could take years, although it was usually 
much less than the delays for personal injury litigation now. This delay 
could be crushing for a disabled worker who had no savings. Uncertainty 
was also inevitable, simply because the outcome of litigation could not be 
predicted, especially if it involved disputed facts and the application of 
general standards. For workers, this uncertainty brought worry. It also 
made the decision to bring an action a gamble. Success brought some 
compensation including costs, but failure brought an obligation'to pay a 
lawyer and the likelihood of paying a large part of the employer's costs. 

Workers alleged that employers exploited the delay and uncertainty by 
appealing cases only to force workers to give up and accept unfair 
settlements and to discourage others from making claims. The number of 
cases in which the Grand Trunk alone appealed cases involving small 
amounts invites some sympathy for this allegation. For employers, uncer
tainty created the simple and foreboding possibility of suddenly being 
obligated to pay a large or crushing damage award. Italso made prediction 
of this cost of production impossible and was therefore an obstacle to 
rational cost allocation and financial planning. Theoretically, insurance 
could avoid these consequences, but insurance was unattractive not only 
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because it created conflict but because it seemed to be inefficient. Several 
accounts of the disposition of premiums were given, and although they 
differed, they demonstrated that the proportion paid to injured workers 
was remarkably low, and the proportion paid for expenses, especially 
commissions and lawyers' fees, was remarkably high. Even the lawyers 
joined in condemning the courts and the role of their profession. Meredith 
himself spoke about 'the hungry lawyer' and made the comment about 
'this nuisance of litigation' quoted in the introduction. 115 

The doctrine of fault itself was being eroded in two ways. First, studies 
of causes ofaccidents demonstrated that many'of themwere notcaused by 
the fault of either the worker or the employer. Most of these studies were 
done in the United States, although a few crude ones were done in Ontario 
for the commission. They were not rigorous, and the details and per
centages varied, but their essential conclusions were clear and powerful:' 
approximately half the accidents seemed to be inevitable."6 Second, in
creasing interdependence and changing perceptions of causation shifted 
the search for causes and effects from single, immediate, and independent 
causes such as a momen'tary act or omission by an individual, to more 
remote and interdependent causes such as the needs of the industrial 
system, the effect of piece work, tiredness, monotony, and the conse
quences of disability for a worker's family."7 

The employers' defences, especially the fellow servant rule and contrib
utory negligence, also seemed unjustified. The increasing self-awareness 
and power of labour and the declining faith in individual responsibility 
contributed to this change in attitude. For the fellow servant rule, the 
beliefs that the rule influenced the conduct of workers and that they had 
freedom to bargain about risk became increasingly unrealistic."s For 
contributory negligence, the perceptions of causation contributed to the 
belief that workers' claims should not be entirely denied for momentary 
negligence. Meredith's comments demonstrate both the strength of this 
feeling and his restraint as a judge. His judgments contain almost no 
assessment of the common law, but during the hearings and in the reports 
he had no hesitation in condemning it as 'entirely inadequate' and 'unfair 
and inequitable.' The doctrine of assumption of risk was 'a fallacy resting 
upon the erroneous assumption that the workman is free to work as he 
pleases / and the fellow servant rule was a 'fundamental error' and'a relic 
of barbarism.11l9 

The conclusion that the courts and their doctrine were unsatisfactory 
did not necessarily lead to compensation. For example, compensation 
avoided the need to determine fault, but it did not necessarily avoid the 
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courts or insurance. However, this conclusion did create a need for some 
change, and compensation was the most appealing of the existing possi
bilities. 

The reason expressed most frequently by the participants was that 
compensation would provide relatively efficient and humane prOvision 
for disabled workers and replace dependence on litigation, private insur
ance, family resources, and municipal welfare. It was, in effect, an 
efficient welfare scheme for workers. Meredith said in his'Final Report 
that 'the true aim of a compensation law is to provide for the injured 
workman and his dependants, and to prevent their becoming a charge 
upon their relatives or friends, or upon the community at large.'120 The 
phrase 'social legislation' was often used, usually in this context, to 
express the belief that compensation was a social obligation and would 
eventually be paid by the consumers - that is, the public generally. Early 
in the hearings Bancroft said: 'After all, it is a tax upon industry. In the last 
analysis ... the consumer will pay for it.' Much later, Meredith made the 
other comment quoted in the introduction: 'It is social legislation .,. and all 
the manufa~turers ' ... are simply tax gatherers. ,m 

' 

This welfare objective was closely related to the wider and vaguer 
objective of encouraging better relations between employers and wor
kers. An employer's hope for 'no rows or trouble or fighting with people, 
and no argumentsfl22 may have been naIve, but it might have been 
expressed by any of the participants. From the employers' perspective, 
security and lack of conflict and uncertainty would tend to make workers 
more content and therefore more passive and productive, In this way 
support for compensation shared some of the motives of the industrial 
betterment schemes of the time, although workers also expressed the 
same hopes. 

Both workers and employers stressed the importance of prevention 
contrasted to compensation, and employers often spoke of the need to 
conserve human resources, especially specialized skills.123 Prevention 
was associated with compensation in several different ways. For example, 
Bancroft asserted that compensation would tend to prevent accidents 
because employers would have an incentive to minimize the cost, al
though he seems not to have perceived that under individual liability the 
cost would have been allocated more precisely and the incentive would be 
limited to avoidable accidents. Wegenast proposed a sophisticated struc
ture for prevention, which he clearly had derived from the German 
scheme, in which the responsibility for enforcement of safety require
ments would be assigned to the Board and administered by groups of 
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employers. Meredith had little or no interest in this proposal or in 
prevention generally, probably because he preferred to make a simple 
proposal and because he had some constitutional reservations about 
assigning public powers to private groups. The entire German system of 
employer associations was never considered seriously, probably because 
it was based on associations and traditions that did not exist in Canada. 

Compensation offered two advantages peculiar to employers. First, it 
could make the payments for accidents predictable, regular, and relatively 
constant. This use of planning, standardization, and routine was emerg
ing in other aspects of economic activity, especially in the organization of 
work in factories. Compensation could be, in effect, an efficient mutual 
insurance scheme administered by the state. Morton Horwitz has argued 
that the fellow servant rule was 'the triumph of contractarian ideology. 1124 

Perhaps, with some exaggeration, it can be argued that compensation was 
the triumph of the actuary. Second, compensation may have seemed to 
offer a small decrease in competition through standardization of one cost 
of production. There is no direct evidence of this possibility, but it is 
consistent with a general tendency of businessmen at the time. In a similar 
way it may also have seemed attractive to employers who believed, for 
whatever reason, that workers shOUld be compensated, but who feared 
competition from employers who did not share their beliefs. Compensa
tion would enable all employers to seem to be humane without fear from 
competition.125 

In short, compensation gave workers the assurance of compensation 
and it replaced the erratic coverage and low benefits of the private 
schemes and the costs and risks of litigation, although whether the 
compensation was fair depends upon perceptions of fairness and the 
terms of the compensation, which will be described later. The employers 
did not take the initiative in proposing compensation, but they eventually 
supported it because it promised to solve the problem of injured workers 
in an efficient, peaceful, and conservative way. They expressed some 
humanitarian motives, but not often, and did not disguise self-interest. 
Wegenast said: 'With us it is a matter of business, and is looked at very 
largely from a business standpoint.1126 Compensation would increase 
costs, but not dramatically and probably not as much as some alternatives, 
especially the common law without the defences of the fellow servant 
rule, assumption of risk, and contributory negligence. Compensation did 
not threaten any major elements of the industrial capitalist system and 
it diminished the appeal of more radical solutions. Meredith was very 
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sensitive about - horrified by might be a better phrase socialism and any 
suggestion of fundamental conflict between classes. He concluded his 
final report by stressing the need to do justice 'in these days of social and 
industrial unrest' and hoping for 'the blessing of industrial peace and 
freedom from social unrest. '12

7 This perspective on the proposal makes it 
consistent with much of government policy. In 1909 Whitney asserted that 
'it is indeed a ghastly joke to charge the Ontario government with veing 
socialistic etc., when it is the bulwark by means of which such influences 
will be shattered.'u8 

The principle of compensation and these reasons were not extensively 
discussed outside the hearings except in a few journals and newspapers 
sponsored by the participants, and these discussions tended simply to 
anticipate or to repeat positions expressed in the hearings. 1:19 

Given the consensus about the general principle of compensation, two 
lhnitations of its scope must be considered. First, it was compensation for 
the consequences of physical injury and not other work-related misfor
tunes. If the welfare element was the dominant reason, why was compen
sation not given for unemployment, which could be just as inevitable as 
accidents and could have the same consequences for dependants? This 
limitation was not discussed in any significant way, but perhaps unem
ployment was not considered to be as inevitable and as independent of 
fault as some accidents were, although compensation was also given for 
accidents caused by the fault of workers. To the extent that both were 
considered to be inevitable, perhaps accidents were made distinctive by 
the impact of visible physical injury and suffering, and the continuity of 
doctrine. Workers had always (at least since the early nineteenth century) 
had some right to compensation for work-related accidents, and the 
change was an expansion of this claim, not the creation of a new one. 
Second, the compensation,was for accidents to workers at work, and not 
accidents or sickness happening to anyone else or anywhere else, which 
also could be just as inevitable as a<;cidents at work and have just the same 
consequences for dependants. The participants in the hearing wondered 
occasionally how this limitation could be justified, especially as a depar
ture from the general rules of the common law. They could not find any 
satisfying reasons, but continuity of doctrine and the existence of labour 
as a group and as a particular problem were probably strong pressures. 
Whatever power and cohesiveness workers may have had, persons who 
caught pneumonia or who tripped over a curb during an evening walk 
had none at all. 
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THE TERMS AND STRUCTURE FOR COMPENSATION 

Given the acceptance of the principle of compensation, the particular 
scheme had to be chosen from a wide range of terms and structures. This 
choice was not determined by general pressures nearly as much as the 
acceptance of the principle itself. It was made primarily by the participants 
and especially by Meredith. 

The question whether the common law claim would be barred was not 
extensively or carefully discussed. Wegenast asserted that a bar was 
necessary, and Bancroft conceded the loss at the outset of the hearings. 
The notion that a bargain had been made and that labour surrendered the 
claim for SOITle unspecified benefits was mentioned only casually until 
the last few sessions, when the measure of benefits was debated. The 
question was important, because the bar prevented some, albeit a very 
few, workers from recovering much more than the compensapon. The 
common law claim had been preserved in England and in most of the 
schemes in the United States. The decision and the lack of debate in 
Ontario is evidence of labour's lack of a coherent'and considered program 
at the outset and the extent of dissatisfaction with the courts and fault. '30 

All the participants assumed thatthe employers would pay all or most of 
the compensation. (Whether workers would also contribute was a major 
issue, which will be discussed later.) This assumption presented two 
issues about structure: whether the responsibility to pay the compensa
tion should be imposed upon individual employers or on groups of 
employers, and how the process of collection and payment should be 
administered, by courts, private associations, or a government agency. 
These issues were entangled with the issue of insurance for employees 
against accidents, which might be provided by private companies or the 
government, and which might be optional or compulsory. All these issues 
andpossibilities could be arranged in many different combinations, which 
tended to reduce the differences among the primary choices, but the 
alternatives that were considered were limited and shaped by a compre
hensive and persuasive analysis in Wegenasfs brief and by the tempta
tion to discuss existing schemes in other jurisdictions. 

The English legislation was the pre-eminent example of imposition of 
responsibility on individual employers. Bancroft favoured the English 
example at the outset but did not understand it fully and confused it with 
the Washington legislation, which was substantially different. He revised 
his preferences later. Despite Bancroft's initial support and the appeal of 
English law to lawyers, individual liability never seemed to be a feasible 
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possibility. It was alleged to have two peculiar disadvantages. First and 
most important, an employer liable to pay compensation might be unable 
to payor might disappear, leaving the worker with a worthless claim. This 
disadvantage could be avoided, but only by adding regulations that made 
the scheme approach group liability. The second disadvantage was 
stressed by Wegenast and several of the witnesses he presented, and it 
was more debatable. They argued, in effect, that regulation for prevention 
of accidents could be more conveniently added to the administrative 
arrangements for group liability. 

More generally, individual liability seemed to require courts, lawyers, 
and insurance, probably because the English scheme used them, and the 
English experience seemed to suggest that conflict, delay, inefficiency, 
and uncertainty had continued. Wegenast's statement that 'the great 
defect in the individual liability system is that it seeks to operate a socialist 
doctl\ine with inadequate individualistic machinery,' is a reminder to 
subsequent generations that they did not invent 'institutional design."" 

Group liability was opposed in principle only by Tecumseh Sherman, a 
witness from New York presented by the insurance companies/and by 
the railroads, especially the Canadian Pacific. Sherman seems to have 
made little impact on Meredith, but the railroads did. The CPR'S brief 
asserted grandly that Canada had been developed by 'individualistic 
effort' and that its traditions were inconsistent with the 'bureaucratic 
supervision' grouping would require. It also argued that grouping would 
not prevent accidents because it would not impose the costs of accidents 
on the individual employers and would unfairly force employers with 
relatively good safety records to subsidize employers with poor records. 132 

The unions of railroad workers objected that employers who were indi
vidually liable might penalize workers who made claims and that this 
prospect might discourage making claims at all. Meredith compromised. 
He recommended group liability for most employers and individuallia
bility for a few, including railroads and units of municipal government, 
that seemed stable enough to ensure payment. 

Virtually no room was left for the private insurance companies because 
most of the employers who were individually liable were self-insurers. 
The insurance companies made surprisingly little effort during and after 
the hearings to avoid this result. Their lawyers appeared late in the 
sessions, and neither their participation nor their briefs were impressive 
or forceful defences of insurance. '33 

Group liability seemed to need some institutions other than the courts 
for administration, and experience in other jurisdictions presented two 
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models: as sociations of employers, which were used in Germany, and a 
government agency, which was used in several American states, es
pecially Washington. Wegenast recommended· a government agency and 
authorization for creation of associations of employers. Bancroft even
tuallyalso came to recommend an agency, and most of the other par
ticipants agreed without much apparent hesitation, either expressly or by 
assuming its existence in their discussions. Meredith recommended that 
for group liability the Board was to make and collect assessments from 
employers, to manage the fund, and to decide and pay claims by workers. 
For individual liability it was only to decide claims and order payment by 
the employers. The authority and the functions of the Board were 
centralized. Meredith and some of the employers occasionally wondered 
about decentralized administration using local boards, perhaps tripartite 
in composition, to consider claims, but the possibility was never devel
oped, and Meredith di,d not even mention it in his reports. The use of an 
agency imposed the cost of administration on the public and deflected the 
conflict and hostility of making compensation away from employers.' 

This choice of an agency was an important part of making the compen
sation scheme and a deliberate decision to be different from England and 
the overwhelming majority of the states of the United States. It was also 
part of the beginnings of the growth of administrative agencies, which has 
continued throughout the century. This choice itself and questions of 
structure and procedure were not d!scussed extensively or rigorously, 
and the general implications were not considered or perceived. 

Issues of principle about the use of an agency and appropriate alloca
tion of functions were raised in a Significant way only by the insurance 
companies and the railroads, and especially by the witnesses they brought 
from the United States. Their objections seemed to be set speeches, which 
had little effect and were forgotten after they left. Ontario Hydro and the 
Board of Railway Commissioners were often invoked as examples of 
efficient and analogous government functions, and the inappropriateness 
of the analogies demonstrates the lack of experience and insight about the 
nature of the institutional change. The immediate reasons for the choice 
were the apparent implications of group liability, and the strong deter
mination to escape courts and lawyers, and these reasons were supported 
by the Canadian tradition of using the state to encourage private business 
activity. 

There was a simple and widely shared concern that the Board be free 
from political pressures and control, and the contexts clearly demon
strated that 'political' meant day-to-day temptations and favours. Meredith 
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was more sensitive than any of the participants to the need for the Board 
to have discretion to determine details and the need for government to 
have responsibility for policy. For example, he recommended that the 
Board have discretion to transfer industries from individual to group 
liability and among the groups but only with the approval of the govern
ment, and that it have discretion, without approval, to make sub-classes, 
to impose penalties on employers who had poor safety records, and to set 
the rates for each group. Only a few of the participants considered the 
relation between the courts and the Board. They preferred to follow the 
examples of England and the United States and to permit an appeal on 
questions of law. Meredith alone was determined to prevent any judicial 
supervision at all. He recommended no appeal and drafted one of the 
original privative clauses to bar review. Problems of procedure, especially 
the need to deal humanely and efficiently with large numbers of claims 
and the need for continuing lawmaking about entitlement, were Virtually 
ignored. Late in the twentieth century these problems are still not solved, 
but they are painfully apparent. The lack of sensitivity to them may have 
been caused by the strength of the dissatisfaction with insurance and 
lawyers, who would presumably disappear, an unexamined and mislead
ing faith in efficient business methods, and the prevailing assumptions 
about adjudication. The Monetary Times expressed the assumptions accu
rately and graphically by saying that lawyers believed cases were decided 
'automatically, like the sand in an egg timer.'134 

This compensation scheme governed most forms of employment in the 
province. Employees in farming, merchandising, and domestic service 
were the major groups excepted. During the hearings Meredith asked 
several times about the attitudes of farmers and was obviously worried 
about the political and administrative difficulties of including them, even 
though he was aware that large numbers of accidents happened on fanns. 
Wegenast proposed that employers with fewer than five employees be 
excluded, because of the administrative difficulties they presented. These 
problems were real and were discussed, but Meredith ultimately dis
agreed. He proposed major changes for employment that was governed 
by the common law: abolition of the fellow servant rule and assumption 
of risk, and transformation of the role of contributory negligence from a 
prohibition against recovery to a measure of fault and damages. These 
changes were not extenSively discussed during the sessions and were 
primarily a product of Meredith's beliefs about the existing law. 

In short, the basic structure was made without any substantial or 
continuing disagreement. Conflict appeared over three secondary issues: 



468 R.C.B. RISK 

contribution to the fund by the workers, capitalization of pensions, and 
the amount of payments. The participants assumed without hesitation 
that employers would pay at least most of the compensation. The question 
whether workers would contribute appeared as a divisive issue during 
the first few moments of the first session. Wegenast proposed that the 
workers contribute and gave three reasons. The first was that the pride 
and self-respect of the workers required contribution, a reason he ex
pressed in a patronizing and provocative way. The second was that 
prevention of accidents would be promoted if workers had a pecuniary 
interest in the fund, because they would be more willing to encourage 
compliance with safety requirements by fellow workers. Finally, 'justice' 
and 'natural justice' required that the workers pay whatever proportion 
of accidents was caused by their fault. At the outset Wegenast presented 
this proposal diffidently and almost as an empty form, but later he 
asserted that contributions from workers were a crucial condition of the 
CMA support. 

The contrary arguments were that fault was no longer a measure of . 
liability, that workers already contributed through a waiting period 
before compensation started and by receiving only a proportion of their 
salary as compensation, and that the 'irritation' of contribution would 
prejudice the harmonious relations between workers and employers. All 
these arguments were made well by Miles Dawson, a witness from New 
York presented by Wegenast himself. At the outset Meredith seemed 
noncommitaI or even inclined towards contribution, but his attitude 
began to change when he heard Dawson, and near the end of the sessions 
he was clearly opposed. '35 

The second major conflict was about the capitalization of pensions. The 
choice was between two plans: capital cost and current cost. In the capital 
cost plan the rates for each year would include the capital value of the 
pensions awarded during the year. In the current cost plan the rates 
would include only enough for the payments to be made during that year 
plus a reserve, and the rates would rise slowly until they were equal to the 
rates for the capital cost. Wegenast proposed the current cost plan. He 
argued that the capital cost of pensions could not be accurately deter
mined and, even if it could, the high initial rates would depress industry 
and tie up scarce capital. The current cost plan would avoid these 
difficulties and encourage prevention of accidents because the slow 
increase in the rates would be a continuing reminder of the cost of 
accidents. It became another of a list of allegedly crucial conditions of the 
support of the CMA. He never gathered much support for this proposal 
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and perhaps not even much understanding, and he was strongly opposed 
by S.H. Wolfe, another witness from New York. Meredith was sceptical 
from the outset, primarily about the fairness of making the present pay for 
the past and the possibility that all of an industry, or a large part of it, 
might simply disappear, leaving an unfair burden on the remaining 
employers. The draft bill required the board to make assessments suffi
cient to pay the compensation in each year and to provide a reserve fund 
'as the Board may deem necessary' to pay the claims created during that 
year. However, this discretion was limited by the requirement that the 
fund and reserves be sufficient to make all payments and not 'unduly or 
unfairly' burden employers with payments for accidents in the past. 
Meredith's proposal seems to have been an attempt to achieve three ob
jectives: to avoid making the choice himself, to give the Board discretion 
to use its experience and expertise, and to ensure fairness. However, the 
result was confusing. The context gave no help for interpreting the words 
'unduly or unfairly,' except to suggest that some kind of payment for 
claims from the past was fair and some was not. Wegenast not unreason
ably presumed that the current cost plan was prohibited, even though 
Meredith argued that the Board had substantial discretion.'36 

The third issue was the amount of the payments. There was never any 
doubt that lump sum awards generally should not be made because the 
purpose of the compensation was to provide continuing support for 
workers who were temporarily or permanently unable to work or for the 
dependants of a worker who was killed. Meredith and Wegenast both 
often asserted in a patronizing way that workers were likely to squander a 
lump sum. Nor was there any doubt that the periodic payments would be 
a percentage of the worker's wages before the accident (except for the 
pensions for dependants). Bancroft made a proposal that a minimum 
amount be established, which Meredith abruptly rejected because it was 
in effect a proposal for a minimum wage. The particular percentage was 
not determined during the hearings, but it was clearly going to be at least 
fifty per cent and not much more. A worker who was temporarily disabled 
would receive the compensation until he or she returned to work, and 
workers who were permanently disabled and the dependants of workers 
who were killed at work would receive pensions. To provide a pension for 
life could be extremely costly, and the issue was whether some maximum 
limit would be imposed on the amount or the duration of the total 
payments. The issue was not discussed, and perhaps not even apparent 
to most of the participants until late in the sessions. Wegenast proposed a 
basic pension of $20 per month (to be increased to a maximum of $35 for 
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dependant wives and children) or fifty per cent of wages, whichever was 
less. This was hardly generous, considering that in 1914 the minimum 
monthly expenditure for a family ·of five was about $90.00.137 However, 
the proposal was more generous than the pensions in almost all other 
compensation schemes in common law jurisdictions, and it was exceeded 
by none. Meredith was immediately and firmly opposed to any limit, and 
the reason he gave was simple: a limit would deny the basic purpose of 
compensation. 'It just means the whole object of the act would be defeated, 
or at least one of the main objects ... A man is tota1ly permanently disabled; 
every day he lives he gets less able probably to support himself ... and you 
cut him off iust at a time that he would be thrown upon the charity of the 
world ... "38 

Meredith presented a draft of his proposal at the second last session. 
The pensions for dependants in this draft were substantially the same as 
Wegenast's proposals; the amounts were not specified, but the under
standing seemed to be that they would be substantially the same. But the 
pensions for permanently disabled workers had no limit; they were simply 
a percentage of wages for life. Wegenast protested vehemently that these 
pensions were extravagant and simply too expensive for manufacturers to 
pay: 'We have proposed a scale of benefits more generous than any other 
country in the world, and this is taken as a minimum instead of a 
maximum. We cannot conceive that it should involve such anomalous and 
oppressive results ... "39 He seems to have persuaded Meredith to hesitate 
and to encourage a compromise, but no change was made. • 

In the last two sessions Wegenast was thoroughly routed. Meredith's 
proposal was a rejection of most of Wegenast's ideas, including proposals 
about prevention, contribution, current cost, and pensions. Wegenast 
remained uncharacteristically silent until the end of the session, when he 
said: 'I do not consider myself competent, on behalf of my clients, to go on 
discussing the proposition that has been brought down. It is so entirely 
and radically different from anything we had supposed was und~r 
consideration that I would like to ask for time to consult my clients with 
regard to it.'140 

At the last session Wegenast restated his proposals forcefully, tactless
ly, ineffectively, and unsuccessfully. The relationship between Meredith 
and Wegenast had occasionally seemed strained before. During this 
session it became far worse. Even more than sixty-five years later, the 
tension and hostility can be felt from the transcript. Counsel have rarely 
again, if ever, described a proposal made by a chief justice as 'preposter
ous,' 'beyond all reason,' and 'unjust and unreasonable.' Meredith 
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replied in kind and occaSionally humiliated Wegenast; he described his 
arguments as 'unreasonable objections,' 'nonsense,' 'purely fanciful,' 
'monstrous,' and 'most improper,' and accused him ofmasking selfishness 
under complex arguments about structure. 141 

In retrospect, Wegenast deserves some sympathy. He contributed far 
more effort and imagination to the hearings than any other participant. He 
raised all the issues in his brief and focused much of the discussion, but he 
failed on all of the substantial and disputed issues. In contrast, Bancroft 
contributed little initiative and imagination to the design of the scheme. 
His function was to be a constant reminder to Meredith of labourers' 
interests and political power, and he performed it well. 

THE ENACTMENT OF THE PROPOSAL 

Meredith made some small changes to his draft, chose fifty-five per cent of 
salary for the level of benefits, and submitted a draft bill to the government 
on 1 April 1913. The legislature greeted the prospect of legislation with 
enthusiasm and support. 142 The new leader of the Liberal opposition, 
Newton Wesley Rowell, had already committed himself strongly to com
pensation. The platform for the provincial election in 1911 included com
pensation modelled on the English act. 143 In 1912 Rowell made a major 
speech on social legislation, which was dominated by an eloquent appeal 
for compensation. Accidents were an inescapable cost of industrial pro
gress, and the cost should be imposed on: industry: 'If modern industry 
demands this sacrifice, why should not industry bear the cost.' He set out 
principles for legislation, which avoided the commitment to the English 
act, and argued that it was humiliating for Ontario to lag behind the major 
countries of the Empire and Europe and even behind Spain and Russia.144 

Both the CMA and labour waged campaigns about the bill. The CMA 
claimed that it wanted a compensation scheme but a fair one and attacked 
some of the terms of the proposal, especially the benefits. Wegenast wrote 
articles and submissions, including a detailed critique of Meredith's draft 
bill, but businessmen did not impose large and sustained pressure on the 
government. 145 Labour supported the proposal wholeheartedly, and the 
Monetary Times eventually complained that Meredith had become labour's 
'particular pet.'146 The campaign, organized primarily by Bancroft, was 
composed essentially of speeches to labour groups to encourage dem
onstrations of support. 147 The insurance business made only a modest 
effort. The Monetary Times editorially supported the proposal, exceft for 
the benefits and, of course, the use of an administrative agency!4 The 
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companies made a submission to the government that asked almost 
meekly that the employers have the option to be individually liable and 
therefore have the option to have private insurance. The submission was 
ignored. 149 ' 

During January and February, Meredith revised the proposal privately 
for the government. Some of the notes for the revision were made on a 
copy of the CMA critique, and doubtless he took pleasure abusing his 
nameless but known critiC.150 He also made a speech to the Ontario 
Section of the Canadian Bar Association in which he explained his 
proposal a little more candidly than in the Final Report and said that 

the Legislature should be careful to put upon the statute book a fairlaw, notto be 
influenced by the pressure of a strong body which wields a powerful influence to 
temporizewith the matter, to give only half justice. There are some who think that 
the manufacturers of this country are pretty well taken care of, and it seems to me it 
is bad policy on the part of the manufacturers to antagonize the workmen at a time 
like this. There are sounds in the air of an attack upon their privileges, and I could 
not imagine a stronger weapon with which to attack than to say: 'You protect the 
manufacturers but you will not protect the working man.'ts. 

The revised bill was given first reading on 17 March and debated on 
seven days during March and April. No new issues were introduced and 
the bill was enacted without any significant changes. 152 There is no doubt 
in retrospect, and there was none to the participants, that compensation 
legislation would be enacted and that it would be substantially the 
proposal made by Meredith. The CMA had openly accepted the principle 
of compensation for several years; the government owed little to the 
manufacturers; labour had demonstrated strong and widespread support; 
and, most important, Meredith's influence was great. He was widely 
known and respected; the long process of consultation and the extensive 
report itself gave the proposal an air of authority; and he had considerable 
informal influence on the government, especially on Whitney. 153 

LAWYERS' FUNCTIONS AND MINDS 

The law in Canada changed greatly during the late nineteenth and early 
twentieth centuries and the coming of workers' compensation was part of 
this transition. It included changes in lawyers' practice, their beliefs about 
the proper content of law and the ways to think about it, and the functions 
of legal institutions. 

The most visible alteration was the change in lawyers' practice. Before 
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1915 virtually all injured workers who sued and virtually all employers 
who were defendants were represented by lawyers, and doubtless count
less others were given advice about the prospects of litigation. After 1915 
this work ceased, abruptly and entirely. Only a very few workers claiming 
compensation from the Board have been represented; only a few of them 
have been represented by lawyers; and only a few members of the Board 
and its staff have been lawyers. Meredith in his speech to the Ontario 
lawyers said that compensation 'would no doubt be detrimental' and 
made a plea for support, but the record demonstrates lack of interest. 
Despite this predictable loss of work, lawyers did not participate exten
'sively in the discussions of compensation, either individually or as a 
profeSSion. The law journals contained relatively little about industrial 
accidents, and most of what did appear was descriptions of narrow points 
of doctrine. Beyond doctri:p.e, The Canada Law Times published only the 
addresses by Meredith and Justice Middleton. 154 The Canadian Law Jour
nal made strong editorial protests against reform in 1907 and 1908, but in 
1912 the same editors accepted Meredith's interim report without adverse 
comment. 155 Individual lawyers participated in the hearings, but only as 
representatives, and the profession made no public statement. 

There are two possible reasons for this record. First, the lawyers did not 
have a large and widely shared economic stake in the issue. The amounts 
to be recovered were relatively low; the plaintiffs were usually relatively 
poor, and contingent fees were prohibited. Lawyers for large employers 
or insurance companies generally had better prospects for collecting their 
fees, and some of these lawyers were among the leaders of the profession, 
but they did not lack work and most of these cases could not have been 
especially interesting or rewarding. Second, lawyers may have felt that 
this change was not part of their interest or competence as lawyers. Their 
vision of their function and reform seems to have been limited to the 
traditional practice, the common law, and the structure and procedure of 
courts. This reason merely transposes the search for explanations, but 
puts it beyond the scope of this essay. 

The changes in beliefs about the content of law and the ways to think 
about it were much more complex and much more debatable. Workers' 
compensation abandoned the faith in individual autonomy and respon
sibility. Instead it gave a claim for compensation to a worker regardless of 
whether an accident was caused by the employers fault, no one's fault, or 
even the worker's own fault, and the liability to pay the compensation 
became a general social responsibility rather than a product of an indi
vidual's fault. The participants in the hearings were well aware of the 
magnitude of this change and had various degrees of difficulty accepting 
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it. Fo! example, Meredith's problem in deciding that employees should 
not contribute was, in part at lea!1t, caused by his belief in individual 
responsibility. Contribution would be a symbolic recognition of principle 
by an individual employee and a collective responsibility of all employees. 
Meredith had even more difficulty accepting compensation for accidents 
caused by the fault of employees. During the first half of the hearings, he 
asked again and again why an employee who had caused an accident 
wilfully orrecklessly or by disobeying rules should receive compensatio~. 

The role of the state changed from the impersonal enforcement of the 
rules of conduct and Iiability to the provision of benefits. The adjudication 
of the individual claims was assumed without much discussion to be a 
simple and autonomous function, but discretion was considered and 
given for some other decisions, for example, about classes and reserves. In 
the background, the consideration of relevant causes and -effects of 
accidents changed. The participants in the hearing considered machin
ery, working conditions, and tiredness as causes, contrasted to moment
ary personal failings, and much of the acceptance of the principle was 
based on perceptions of the effects of accidents on dependants and the 
community. 

Much of this change, and many of the difficulties of thinking about it, 
are expressed in an exchange between Meredith and Dawson. Meredith 
suggested that compensation might be postponed and asked whether the 
employers' three defences should be abolished until it was establi~hed. 
Dawson replied: 

Personally I would not ... I regard our present Employers' Uability Law as it 
stands with very slight modifications, if any, as just between man and man if the 
payment was finally going to rest on the shoulders of the man who was going to 
pay the money just now ... The reason why the system itself is wrong is because 
what we have really been doing is permitting John Jones over there, who in this 
matter is onlyan intermediary between the community atlarge as consumers, to be 
deal t with and treated precisely as if it was his loss ... I would not be in favoqr of a 
workmen's compensation system which held the employer individually liable. 15

6 

This answer demonstrates in a simple way the basic assumptions and 
beliefs about the common law, and especially its preoccupation with the 
conduct of immediate individuals. It also demonstrates the emerging 
awareness of interdependence and the remote consequences of conduct 
and liability, and an awareness that new institutions were needed to 
implement the new policy. 
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Other elements of the lawyers' beliefs were abandoned. The law about 
compensation was obviously not general and comprehensive because it 
governed only workers, and only workers while at work. Moreover, the 
terms for compensation could not be derived from some general rule about 
liability. The choice of fifty-five per cent as a level for benefits could not be 
related in any rational way to the choices about the length of the waiting 
period, contribution, and capitalization. They were all products of com

. promise, not rules. Finally, the justification of the law changed. Compen
sation was justified by efficiency, compromise, and acceptability, and by 
observation. Throughout, Meredith was openly determined to make a 
proposal that was politically acceptable and workable, but it would not 
have occurred to him, let alone to Baron Bramwell, that political accept
ability, statistics about causes of accidents, or the ultimate incidence of 
liability were relevant to considering the rightness of the common law. 157 

Some of this alteration in form, reasonings, and justification was probably 
a change in attitudes towards law generally, but much of it was instead a 
product of differences in beliefs about the proper function of courts and 
legislatures. Meredith must have felt more free, to say the least, to 
consider compromise and acceptability in proposing legislation than to 
change the common law acting as a judge: 

Meredith and Wegenast accommodated these changes and the struc
ture of the rule of law in their minds by making two compartments. One 
contained law, which included principle, the common law, and its inter
stitiallegislation. The other included politics, expediency, legislation, 
and the change to compensation. A gulf between law and politics had 
existed in lawyers' minds for at least two centuries, but it probably became 
deeper and more apparent at this time, perhaps becaus6 the massive 
changes were usually done by legislation and made the lawyers' need for 
the gulf more preSSing. 

But Meredith probably was not thinking about these issues at the end of 
1914. At the age of seventy-five he may simply have been pleased that he 
had accomplished much more for the workers than he had duriilg his long 
years in the legislature. 
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66 See, for example, Godwin v Newcombe (above note 53; Fraser v Algoma Central 

and Hudson Bay Railway (1904),3 OWR 104; McCarthy v Kilgour (1906), 70WR44; 
Connell v Ontario Lantern and Lamp (1906), 70WR 77; Fairweather v Canadian 
General EleCtric (1913), 28 OLR 300; and Phillips v Canada Cement (1914),6 OWN 
185, The juryfindings were upseUn Reid v Paul (1904),3 OWR 821; Smith v Royal 
Canadian Yacht Club, (1911), 3 OWN 19; and Pressick v Cordova Mines (1913), 
4 OWN 1334. 

fq See, for example, McCarthy v Kilgour (1906), 8 OWR 515, reversed 7 OWR 44; 
Corea v McClary Manufacturing (1912),3 OWN 1071, 

68 	See, for example, Goodwin v Newcombe, above note 53; Holmanv Times Printing 
(1902), 1 OWR 756; and Connell v Ontario Lantern and Lamp (1906), 8 OWR 201. 
In Mercantile Trust v Canada Steel (1912.), 3 OWN 980, Justice William Riddell 
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held that 'pure inadvertance ." a mere temporary forgetfulness ... was con
tributory negligence,' but the context did not involve repetitive actions, and 
RiddeD W'as conspicuously harsh towards workers. In McIntosh v Firstbrook 
Box, above note 60, Justice John Idington said: 'He laid his hand upon a 
dangerous machine ... simply in a momentof thoughtlessness or forgetfulness 
or inattention when passing it.' See also Moore v J.D. Moore Co. (1902),4 OLR 

I&;.
69 See, for example, Choate v Ontario Rol/ing Mill (1900),27 OAR 155; Sim v 

Dominion Fish (1901), 2 OLR 69; Cassel/man v Barry (1906)'7 OWR 328; Dodds v 
Consumers Gas (1907), 9 OWR 905; Dagg v McLlughlin (1g08), 11 OWR 1080; 
Fralid:v Grand Trunk Railway (1910),43 SCR 494; Magnussen v L'Abbe .(1911),3 
OWN 3°1; Stokes v Griffin Curled Hair (1912), 3 OWN 1414; and Sturgeon v Canada 
Iron Corporation (1913), 4 OWN 1386. The most difficult issue of doctrine about 
common law liability was whether an employer could satisfy the duty to take 
reasonable care by assigning the function to a competent employee, for whose 
negiigence the employer would be liable only under the Workmen's Com
pensation Act. In Canada Woollen Mills v Traplin (190 4), 35 SCR 424, Justice 
Davies sought to declare the governing general principles. 
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71 (1908), 11 OWR 1030. In 1909 the Toronto Trades and Labour Council dis-. 


approved a rumoured proposal to abolish juries in claims by street railway 
employees and approved attempts to restrict appeals from jury verdicts to 

workers under $1000, Minutes, 18 Feb. 1909· 
(1899), 29 SCR 478, reversing 25 OAR 36, affirming 28 OR 73 

73 	See, for example, Badgerow v Grand Trunk Railway (1890), 19 OR 191; Farmer v 
Grand Trunk Railway (18g!), 21 OR 299; Young v Owen Sound Dredge (lgoo), 

27 OAR 649; Armstrong v Canada Atlantic Railway, above note 48; Brown v 
Waterous Engine Works (1904), 8 OLR 37; Finch v Northern Navigation (1906), 8 
OWR412; Thompson v Ontario Sewer Pipe (1907), 11 OWR 32; and Brennan v Grand 
Trunk R1lilway (1910), 10WN Examples of cases in which the evidence was 
sufficient are Billing v Semmens (1904):'7 OLR 340; and Jones v Canadian Pacific 

72 

Railway (1912), 30 OLR 331. 


74 Above note 9 

75 Ibid. 

76 	See P.S. Atiyah From Principles to Pragmatism: Changes in the Function of the 

Judicial Process (Oxford 1978); O. Kahn-Freund 'Review of Atiyah' Journal ofthe 
Society of the Public Teachers of Llw xv (1980) 81; and J. Stone 'From Principles 

to Principles' Llw Quarterly Review XCVII (1981) 224· 
77 	See, for example, Lawrence M. Friedman A History ofAmerican Llw (New York 

1973) 540-1; Horwitz above note 5, ch. 8; Karl Llewellyn The Common Law 
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Tradition:.Deciding Appeals (Boston 1960) 38-40; Stevens Llw and Politics: The 
HouseofLordsasaJudicial Body, 1800-1976 (Chapel Hill, NC 1978) chs 2,3, and 4; 
Grant Gilmore 'Formalism and the Law of Negotiable Instruments' Creighton 
Llw Review XIII (1979) 441; Duncan Kennedy 'Form and Substance in Private 
Law Adjudication' HLR LXXXIX (1976) 1685; William E. Nelson 'The Impact of 
the Antislavery Movement upon Styles of Judicial Reasoning in Nineteenth
Century America' HLR LXXXVII (1974) 513; and Stephen A. Siegel 'The Aris
totelian Basis of English Law' New York University Llw Review LVI (1981) 18. 

78 	Jennifer Nedelsky 'Judicial Conservatism in an Age of Innovation: Compara
tive Perspectives on Canadian Nuisance Law 1880-1930' in David H. Flaherty, 
ed. Essays in the History of Canadian Llw 2 vols (Toronto 1981-3) I 281 

79 Forsomeobservations on the courtsin the mid-nineteenthcentury, see, R.C.B. 
Risk 'The Law and the Economy in Mid-Nineteenth-Century Ontario: A Per
spective' in Flaherty, ed. Essays in the History of Canadian Llw I 107 

80 See the Llbour Gazette III (1903) goo. 
81 	 Report of the Inspector of Insurance and Registrar of Friendly Societies, 1909 Ses

sional Papers Vol. 42 (1910), Number 10, Division C, Comparative Tables 
Showing ... Sick and Funeral Benefits Table 2 

82 (1882),9 Queen's Bench Reports 357 
83 See Bartrip and Burman Wounded Soldiers of Industry. 
84 	The issue was raised several times in Quebec. In The Queen v Grenier (1899), 

30 SCR 42, a release imposed by the International Railway was considered, and 
Chief Justice Sir Henry Strong said: 'that a workman may so contract with his 
employer as to exonerate the latter from liability for negjigence for which the 
former would otherwise be entitled to recover damages cannot be disputed. 
Further that such a renunciation would be a sufficient answer to an action 
under Lord Campbell's Act is conclusively settled by authority: Griffiths v Earl 
of Dudley, 9 Q.B.D. 357.' In Ferguson v Grand Trunk Railway 20 Quebec Supreme 
Court Reports 54, the release of the Grand Trunk was enforced, although 
several members of the court reserved their opinions about some negligence of 
an employer personally. In Ontario the issue was considered squarely only in 
trial judgments. In Holden v Grand Trunk Railway (1903), 2 OWR 80, the agree
ment was enforced at trial but on appeal the dectsion was affirmed on other 
grounds. Justice Osler said 'it becomes unnecessary to consider the other 
ground of defense: In Harris v Grand Trunk Railway (1904), 3 OWR 211, the trial 
judgment in Holden was invoked, but the facts seem to have involved a re
lease given after the accident in return for a payment. Releases of this kind are 
substantially different from an agreement made before an accident. There 
could have been no doubt that they were generally enforceable, although 
the courts were dearly sympathetic to claims such as duress and incapacity. 
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85 	The Railway Act, 1888, above note 16, s. 243, which included some safety 
provisions for passenger trains, gave a cause of action 'notwithstanding any 
agreement to the contrary: In the Railway Act, 1903, above note 16, this sec
tion was expanded to include more safety provisions and all trains, but the 
'notwithstanding .. : prOvision was qualified by adding 'unless such agree
ment is conformable to the law of the province in. which it is made and is 
authorized by a regulation of the Board: This section was adopted in the 
Onto Railway Act, 1906, above note 20, s. 76, except for the qualification. In 
1904 the federal government enacted a comprehensive prohibition against 
contracting out ofliability (4Edw. VIl[1904], c. 31), which was aimed primarily 
at the Grand Trunk fund, but it was not to be effective until a reference was 
made to the Supreme Court to determine its constitutionality, and, ifconstitu
tional, until it was proclaimed by the Governor General in Council. The Privy 
Council held it was intra vires in Grand Trunk Rilil1.vay v Attorney General of 
Canada [19071 AC 65· 

86 The courts only considered these requirements a few times. The sole carefully 
considered judgment involved a plan established by International Harvester. 
The company made specified payments upon death, loss of limbs or eyesight, 
or disability. The employees contributed three-quarters of one per cent of 
their salary and receipt of benefits wasa waiver of other claims. Justice Riddell 
held that this waiver was not a bar of a common law claim, if benefits were not 
taken and therefore the employee had a choice. Given this interpretation, 
he concluded that the plan was fair and the plaintiff, having accepted benefits, 
failed. An appeal by the plaintiff succeeded, but no reasons were given: • 
Fisher v International Harvester (1908), 12 OWR 1126; reversed (1909) 13 OWR 

381
87 The information in this and the preceding paragraph is taken from the tables 

in the Report of the Superintendent of Insurance ... 1910, above note 81. 
88 Workmen's Compensation Act, 1897, 60 & 61 Vict. c. 37 (UK) 
89 Some recent discussions of developments in the United States are Roy Lubove 

The Struggle for Social Security 19°0-1935 (Cambridge, MA 1968) ch. 2; James 
Weinstein The Corporate Ideal in the Liberal State 19°0-1918 (Boston 1968) ch. 2; 
Robert Asher 'Business and Workers' Welfare in the Progressive Era: Work
men's Compensation Reform in Massachusetts, 1888-1911' Business History 
Review XLIII (1969) 45.2; Asher 'The 1911 Wisconsin Workmen's Compensation 
Law: A Study in Conservative Labor Reform' Wisconsin Magazine of History 
LIX(1973), 123;Asher'TheOriginsofWorkmen'sCompensationinMinnesota' 
Minnesota History XLIV (1974) 14.2; Asher 'Radicalism and Reform: State In
surance of Workmen's Compensation in Minnesota, 1910-1933' Labor History 
XIV (1973) 19; Friedman and Ladinsky 'Social Change ... ' and J. Tripp'An 
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Instance of Labour and Business Co-operation: Workmen's Compensation in 
Washington State (1911)' Labor History XVII (1976) 530. 

90 Workmen's Compensation Act, 1902, 2 Edw. VII, c. 74 (BC); Workmen's Com
pensation Act 1908,8 Edw. VII C. 12 (Alta.); Workmen'.s Compensation Act, 
1910,10 Edw. VII, C. 81 (Man.); Nova Scotia Workmen's Compensation Act, 
10 Edw. VII (1910), C. 3, (NS); Workmen's Compensation Act, 1910-11, c. 9 
(Sask.); An Act Respecting the Responsibility for Accidents Suffered by Work
men ... , 9 Edw. VII (1909), C. 66 (Que.); The background ofthe Quebec Act 
is discussed in J.T. Copp The Anatomy of Poverty: The Condition of the Working 
Class in Montreal 1897-1929 (Toronto 1974) 123-6. The reports of the Royal 
Commissionon the Relations of Labour andCapital (1889) made recommenda
tions about compensation. The commissioners seemed to assume that the 
fellow servant rule was the only obstacle to recovery and had been removed 
in Ontario by the 1886act. This mistake made the recommendations confusing, 
but the general objective was to permit recovery even though the employer 

... had not been negligent, unless the worker had been negligent. The recom
mendations had no effect. See Gregory S. Kealey Canada Investigates Indus
trialism (Toronto 1973) 17, 33. 

91 	 Journals of the Legislative Assembly, 1898, 72, 175. The bill was opposed by 
several petitions, ibid. 124, 137. See Globe 16 Mar. 1899. The Bulletin, an 
insurance journal, reported predictions of a 'large increase in employers' 
liability and accident insurance' if the bill were enacted, VIII (1899), 53. 

92 	 Workmen's Compensation for Injuries Sessional Papers, Vol. 32 (1900) Number 40. 
A letter from Premier George Ross to Mavor on 10 Jan. 1900, urged Mavor to 
report before 1 Feb. to enable the government to consider legislation before 
the legislature met. (Mavor Papers, Thomas Fisher Rare Book Room, Uni
versity of Toronto) 

93 	S.E.D. Shortt The Search for an Ideal: Six Canadian Intellectuals and Their Convic
tions in an Age of Transition 1890-1930 (Toronto 1976) 123 

94 	Inspectors appointed under the Factories Act made annual reports, which 
were reprinted in the Sessional Papers and which are primarily lists and de
scriptions of accidents. Comments about the need for guards ormachinery and 
proposals to compel manufacturers to install them were common. Compen
sation and claims by workers were rarely mentioned, and an early proposal 
for a compensation scheme stood alone (Sessional Papers, XXII [1890] Number 
35,14). For discussions of the role of private reform groups, see Asher 'Busi
ness and Workers' Welfare in the Progressive Era'; Copp Anatomy of Poverty, 
and Bartrip and Burman Wounded Soldiers of Industry. 

95 	See Margaret Prang N. W. Rowell: Ontario Nationalist (Toronto 1975) 91-134; 
Charles Humphries 'The Political Career of Sir James p'. Whitney' (PH D thesis, 
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University of Toronto 1966); and Humphries 'The Sources of Ontario "Pro
gressive" Conservatism, 1900-1914' Canadian Historical Association Papers, 
1967, 118. 

96 	 Globe 9 Mar. 18<J9,9 
97 	 Journals, 1907,51,305. Assertions about an undertaking are made in Industrial 

Canada IX (1908) 219, in a speech by N.W. Rowell, the leader of the Liberal 
opposition, in Woodstock on 29 Aug. 1912 (Ontario Archives, Pamphlet), and 
in the Industrial Banner 23 Jan. 1914. 

98 	Trades and Labour Congress of Canada, Proceedings, 1910, Report of the 
Executive Committee for the Province of Ontario (10 Aug. 1910): 'The most 
important legislation for consideration of your Committee this year has been 
the contemplated alteration, revision or substitution of a Ilew Act by the 
Ontario Government for the present obsolete Workmen's Compensation Act. 
It came first to our knowledge during the American Federation of Labour 
Convention held in Toronto last November ... it was thought advisable to pre
sent our views this year to the Cabinet before the session opened and con
sequently before legislation was shaped for the Legislature ... The Premier 
assured us that a Commission would be apPOinted and lately it has been an- . 
nounced that Sir W. Meredith was the Commissioner and organized labour 
is now preparing evidence, as the present Act in Ontario is, in the opinion of 
many, the worst on the North American Continent: 

99 	Journals, 191.0, 7· On 27 Jan. 1910 Whitney stressed the need for uniformity 
among the provinces, Globe 27 Jan. 1910, and in Mar., William Proudfoot, a 
Liberal member, introduced a compensation bill, which failed to get second 
reading, Journals, 1910, 182, 220. On 2 Mar. 1911 Proudfoot asked what the 
government was doing about the compensation issue, and Whitney simply 
said that Meredith was considering it. 

100 Middleton 'Legal Reform' Canadian Law Times XXXI (1911) 138 
101 	 Globe 2. Mar. 1885. The major differences from the English act were: an exclu

sion of the fellow servant rule in claims for the negligence of any fellow servant 
in a 'separate and distinct' part of the employer's business; an expansion of 
section 3(5) to include 'or any other engine, boiler, or other machinery'; an 
increase in thelimitationon recovery to five years' wages; a prohibition against 
contracting out; and an expansion ofthe scope to include domestic employees. 

102 What has been written about Meredith emphaSizes· his role as a politician. 
See Peter Dembski 'William Ralph Meredith: Leader of the Conservative 
Opposition in Ontario' (PHD thesis, University of Guelph 1977); and Sherree 
Mahood 'William Ralph Meredith and the Ontario ProgreSSive Party: Social 
Policy and the Politics of Failure, 1879-1894' (Master's thesis, Queen's Uni
versity 1980). 

103 Sir William Ralph Meredith qo Interim Report on Laws Relating to the Liability 
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, 
of Employers to Make Compensation to their Employees for lnjuries)'{eceived in the 
Course ofTheir Employment Which Are in Force in Other Cauntries (Toronto 1912) 
(hereafter InterimReport), Minutes of Evidence 187-8 

104 In Mllrkle v Donaldson (1904), 7 OLR 376 he made one of the few comments in 
the cases on the purposes of the Workmen's Compensation Ad:: 'The object of 
the legislation was to mitigate the rigour of the common law doctrine of com
mon employment ... and to have made the employer liable only [und~r a pro
posed narrow interpretation] would have been to retain the rigour of the 
common law doctrine in its most obnoxious form.' He seems to have been in
clined to find adequate evidence to go to the jury, for example, Brown v 
Waterous Engine Works (1904), 8 OLR 37; and Billing v Semmens (1904), 70Lli 
340; and he made several generous interpretations of legislation, for example, 
Markle v Donaldson, McLaughlin v Ontario Iron and Steel (1910), 20 OLR 335; 
and Lamond v Grand Trunk Railway, above note 52. 

105 The first session was held just before a provincial election and after a long 
delay - a small piece of evidence that Meredith had not entirely abandoned 
politics. 

106 Interim Report, Minutes of Evidence, 171-96 
107 Interim Report, Schedule 1, and Minutes of Evidence, 197-225 
108 Interim Report, Minutes of Evidence, 198-200, 203, 204 
109 	The Parliamentary Committee of the CMA recognized a need for change in the 

report in 1908and again in 1910, after Meredith was appointed, and the Mont
real branch supported the Quebec legislation. However, nothing more was 
done until mid-1911, when Wegenast, who had been hired as secretary of the 
newly-created legal department, recommended creation of a special com; 
mittee. It was appointed at the annual convention in October, at about the 
same time as Meredith's first meeting, and in December the committee was 
given permission by the Executive Council to present a brief for the Associa
tion without approval. At the annual convention in 1912 there seems to have 
been some feeling that the committee had gone too far in its presentation. 
Wegenast was the secretary of the committee, and he seems to have pressed 
his own ideas strongly. During the hearings the railroads sought to persuade 
Meredith that Wegenast was not accurately repre~nting the beliefs of CMA 

members, especia~y about the issue of individualUability, but Meredith 
properly ruled that this relation was none of their business. The Montreal 
Times made the same accusation, and the CMA replied firmly that it was wrong. 
See Industrial Canada IX (1908-9) 219-20, XI (1910-11) 296,1287-9, XII (1911-12) 
594, XlII (191f.\~13) 398-400, and xrv (1913-14) 1009-10; and Final Report, 
Minutes of Evidence, 443-4. 

110 Interim Report, 54-132, Minutes of Evidence, 277-307 
111 Interim Report, 5 
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112 	Appeal and review are the two ways in which courts supervise administrative 
agencies. A right to appeal exists only if given by statute; review is part of 
the general jurisdiction of the courts and a right to review exists unless it is 
barred by statute. See generally J.M. Evans, H.N. Janisch, D.J. Mullan, and 
R.C.B. Risk Administrative Law (Toronto 1980) 19-26. For the purposes of this 
essay, the implications of the distinction need not be thoroughly described and 
analysed. 

113 Interim Report, Minutes of Evidence 140 
114 Interim Report, Minutes of Evidence, 143-4 
115 	Interim Report, Minutes of Evidence, 195, Final Report, Minutes of Evidence, 

511- 12 
116 	See, for example, the evidence given in the fifteenth session by James Boyd, 

an expert from Ohio presented by Wegenast and G. W. Watts, manager of the 
Canadian General Electric plant at Petedrborough. In~erim Report, Minutes 
of Evidence, 311-62 

117 	See Thomas L. Haskell The Emergence of Professional Social Science (Urbana, IL 

1977) chs 2, 11. These perceptions appear in the reports of the Factory In
spectors, particularly in 1889, 1892, 1896, 1898, and 1906. 

118 	For an example during the hearings, see Final Report, Minutes of Evidence, 
41-2. Meredith said: 'When it is compulsory for a man to do work he has 
no choice: Interim Report, Minutes of Evidence,.424 

119 	Interim Report, Minutes of Evidence, 424, Final report, xi, xii. In his address 
to the Ontario Bar Association, above note 99, Justice Middleton expressed 
the same attitudes, although with more restraint. 

120 Final Report, vii 
121 Interim Report, Minutes of Evidence, 167, Final Report, Minutes of Evidence, 

578 
122 Interim Report, Minutes of Evidence, 359 
123 See, for example, comments made during the twelfth ses~ion, Final Report, 

Minutes of Evidence, 5-32, especially: 'I think it is becoming a recognized 
principle that manufactured goods should bear the cost of not only what it 
takes to make them, and the wear and tear upon the machinery that is making 
these goods, but to a certain extent the wear and tear upon the employee who 
is engaged in making these goods' (8), and 'It is a small matter to scrap ma
chinery, but it is a very expensive matter to scrap your employees. There is a 
very large investment in employees by every factory and by every manu
facturer ill the world, and that must be preserved' (10). 

124 Horwitz Transformation of American Law 210 

125 See Michael Bliss A Living Profit (Toronto 1974) ch. 2, for attitudes of business
men towards competition. 

126 Interim Report, Minutes of Evidence, 295. In 1911 Louis Brandeis wrote that 
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'Possibilities of lengthening lives and of avoiding sickness and invalidity, like 
the possibilities of preventing accidents, will be availed of when business as 
well as humanity demands that this be done: L. Brandeis 'The Road to Social 
Efficiency' New York Outlook, 10 June 1911, as quoted in'the CMA brief, Interim 
Report, 54, Appendix III. 

127 Final Report, xix 

128 Whitney Papers, Ontario Archives, Whitney to A.J. Dawson, 7 July 1909, as 
quoted in Humphries, above note 95, at 128 

129 See especially, Industrial Canada, the publication of the CMA, and the Industrial 
Banner, the labour paper that gave compensation the most enthusiastic cover
age. 

130 In the United States, labour was often much more sensitive to the loss of the 
common law claim. See the references in note 89. In this context, in setting the 
amounts of the payments, and in considering whether to permit appeals, 
Meredith stressed the need for general rules and efficiency, even though a few 
cases of injustice might result. For example: 'We are dealing with the mass, 
we want to deal with the whole body; individual cases must be sacrificed for 
the whole: and 'even if injustice is done in a few cases, it is better to have it 
done and have swift justice meted out to the great body of men.' Final Report, 
Minutes of Evidence, 503, 512 

131 InterimReport, Brief ofthe CMA, 87 
132 Final Report, Appendix IX 

133 	The brief is Final Report, Appendix x. One possible explanation for the lack of 
struggle is that the business was not especially profitable. Papers and journals 
contain complaints of losses and harmful competition, for example, the 
Monetary Times. 16, 23 Aug. 1913, although businessmen may have been es

. pecially prone to complain about competition at this time: Bliss A Living Profit. 
134 Monetary Times 23 Jan. 1914 
135 See, for example, Interim Report, Minutes of Evidence, 142, 297, 317, 331-3, 

374-5,437-44, Final Report, Minutes of Evidence, 70-7, 448, 520. 
136 See, for example, Interim Report, Minutes of Evidence, 291-3, 399-410, 452- 8, 

Final Report, Minutes of Evidence, 84, 145-53,411-43,565-70, Final Report, 
viii-ix. 

137 Piva The Condition of the Working Class ch. 2 
138 Final Report, Minutes of Evidence, 501; see also 538-41,545-50,573-84, 

595-619. 
139 Final Report, Minutes of Evidence, 549 
140 Final Report, Minutes of Evidence, 537 
141 Final Report, Minutes of Evidence, 541-72 
142 Globe 3, 15 Apr. 1913. The legislature adjourned soon afterwards. Rowell 

protested, and referred again to Whitney's undertaking made in 1907. 
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143 See Prang N. W. Rowell: Ontario Nationalist, above note 95. 
144 Above, note 97 
145 	The detailed criticism was a pamphlet-composed of section by section com

ments, Workmen's Compensation, Draft Bill of Sir William R. Meredith .. : 
CMA, Ontario Archives. Wegenast's articles (and editorials apparently written 
by him) are in Industrial Canada XV1 (1914),894,900,919, 10<l<)-10, 1032, 1035, 
1138, 1389,1505. The series concluded with a sad survey of the entire story, 
1551. The submissions and a few letters from businessmen are in the Whitney 
Papers, Ontario Archives. 

146 23 Jan. 191 4 
147 Bancroft's speeches were reported in the Industrial Banner, which acted as the 

cheer-leader for the campaign. Some examples of the headlines and editorial 
comments are 'Sir James Whitney Fails to Make Good ... Shameful Surrender 
to the Interests' 18 Apr. 1913, ' ... the great struggle will be on the floor ofthe 
Ontario Legislature next session .. .' 19 Sept. 1913, ' ... it is plainly apparent 
that [the CMAj is prepared to put up a strenuous struggle ... Throughout the 
length and breadth of the Province the organized workers must exert them
selves as never before .. : 19 Sept. 1913, 'The time has come for united demon
stration, united effort and united determination' 5 Dec. 1913, 'Ontario's 
Workers Are Fully Aroused' 16 Jan. 1914, 'Manufacturers are dearly out of 
touch with public sentiment' 27 Feb. 1914, 'Government Standing Firm .. .' 
3 Apr. 1914, 'Workmen's Compensation Opponents Out Generalled,' 8 May. 
1914. Throughout, the Banner exaggerated the strength of the CMA opposi
tion. Letters and telegrams are in the Whitney Papers, Ontario Archives .• 

148 Monetary Times 20 Dec. 1913 
149 	The submission is printed in the Monetary Times 20 Feb. 1914. See the Monetary 

Times 2.) Jan. 1914, for a lament about the way that the submission of the 
insurance companies was ignored at the Jan. meeting. 

150 Meredith made his notes in an interleaved copy of the pamphlet cited in note 
145 above, Ontario Archives, RG 6 Series 1-2, Box 35, Treasury Department
Workmen's Compensation, 1913-34. Opposite the criticism of s. 101, which 
need not be described to appreciate his comments, he wrote: 'This is very 
learned, but not of much practical use except to show how very learned the 
critic is ... any school boy could give the answer to the questions the critic 
puts '" The critic has shown his want of confidence in (1) the Board, (2) 
the Lieutenant Governor in council, and now this the jury ... and there is 
probably no one left in whom he has any confidence, except perhaps the 
Canadian Manufacturers Association, and from what is said that even is 
doubtful, and the critic himself.' 

151 CLT XXXIV (1914) 109. In Mar. 1914 the Social Service Congress met in Ottawa, 
and its Council included workers' compensation in the short list of needed 
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reforms it presented to the federal government at the conclusion of the meet
ing. Richard Allen The Social Passion: Religion and Social Reform in Canada 1914
28 (Toronto 1973) ch. 2 

152 	A motion by Proudfoot to include payments for medical treatment failed. 
Journals 1914, 123-4, 125, 127, 134, 157, 266, 283, 326,366-7 

153 . 	See Humphries 'The Sources of Ontario "Progressive" Conservatism, 1900
1914' above note 95, 128-9· 

154 Above notes 100 and 151 
155 'To throw the expense of irisuring one particular class of the community upon 

another class is class legislation of a most indefensible kind.' 'The time has 
come to make a stand against the insane pandering to the unjust demands of 
so-called i'labour" leaders who for their own selfish purposes claim and obtain 
class legislation which disorganizes the social fabric and works injustice, and 
which in the end is hurtful to those whom they pretend to help.' Canada Law 
Journal LXIII (1907) 185. 'Legislation of this kind is nothing less than a pander
ing to a class which is supposed to be powerful in votes, regardless of justice 
to the rest of the.community.' CLJ LXIV (1908) 716. The acceptance is in CLJ 
LXVIU (1912) 602. Note, however, that it was qualified by the thought that 
'equality seems to demand ... universal insurance against accidents,' and 'any 
scheme of general insurance against accidents cannot be fairly limited to any 
one or more classes of the community: This qualification is a demonstration 
of the continuing power of the belief that law should govern all individuals 
equally and indifferently. The protest against legislating for one class failed to 
acknowledge the substantive injustice caused by formal equality, butthe belief 
was not simply a cynical form. It pushed these editors and some of the par
ticipants in the hearings to the apparently loi:;ical conclusion of universal 
accident insurance. See also misgivings about the prohibition of common law 
claims in CLJ L (1914) 2p1. 

156 Interim Report, Minutes of Evidence, 421-3 
157 	For example, one participant argued that accidents on farms should be 

included, and Meredith replied: 'Logically that is so, but logic does 
not always prevail in this world. There is a great deal of opportunism 
instead. We have to propose a measure that will pass.' Interim Report, 
Minutes of Evidence, 274: Closely associated with this attitude was 
his realization that compromise and experiment were necessary. For 
example, Wegenast protested against excluding the railways 'on the 
ground of principle,' and Meredith said: 'Principle is nothing; it is 
all expediency.' Later, Wegenast protested against experiment, and 
Meredith replied 'My dear Sir, it is all experiment. It is all empirical 
legislation: Final Report, Minutes of Evidence, 263, 551 
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