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Background 
As this policy consultation closes, it is the 100th anniversary of the passage of Canada’s 
first workers’ compensation legislation. Under that legislation, workers gave up their right 
to sue in exchange for a fair and secure system of no fault benefits that would last as 
long as they were disabled. Our current legislation, the direct descendant of that 1914 
law, is still based on the ground-breaking principles established by its author, Sir William 
Meredith. As we consider these draft policies it is important we remember these 
principles. 

The policy areas covered by these draft policies have been described as “foundational”. 
Indeed, it is difficult to overstate the importance of these core policies to injured workers 
and to the system as a whole. Taken together, they are the primary benefit entitlement 
policies that an injured worker—especially one with a significant injury or illness—will 
encounter over the life of his or her claim. In this way, they could even be seen as the 
policy “constitution” of workers’ rights to compensation. It is critical that they provide a 
framework that is clear, fair and consistent with both the legislation and broader legal 
principles such as human rights and the Charter. 

For the reasons explained below, we are very concerned that these draft policies fail to 
meet the necessary standard. They are variously unclear, unfair and inconsistent with 
the legislation and broader legal principles. The draft policies are deeply flawed and 
must be withdrawn. 

Jim Thomas Consultation 
The draft policies that form the subject of the current consultation were released by the 
WSIB in response to the final report of Jim Thomas, the “independent chair” of the 2012 
Benefits Policy Consultation. The OWA provided extensive submissions to Mr. Thomas 
and appeared before him at one of the in-person sessions. 

In our written and oral submissions to Mr. Thomas, we outlined our position with respect 
to the policy areas being addressed by the consultation. In light of the foundational 
nature of the policy areas being considered, we attempted to identify core workers’ 
compensation principles that applied across all four policy areas being considered and, 
indeed, to the workers’ compensation system as a whole. 
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With respect to the legal and policy principles that must be applied, nothing has changed 
since we provided our submissions to Mr. Thomas in the autumn of 2012. The same 
principles apply and the draft policies must be viewed through that same lens. 
Consequently, our position remains unchanged: the WSIB must comply with the legal 
and policy principles identified in our original submissions to Mr. Thomas.    

Causation as a Unifying Principle 
All of the draft policies are ultimately about causation. The ultimate legal question in all 
of the policy areas covered by this consultation is whether and to what extent the 
worker’s loss (be it physical or financial) is caused by the workplace injury or disease. 
This is the basic question of compensability. For this reason, the policies must clearly 
articulate and be firmly grounded in the appropriate causation principles. Furthermore, 
these principles must be applied consistently across all of the policy areas. 

For the reasons stated in our submissions to Mr. Thomas, it remains our position that the 
correct causation test to be applied in the Ontario workers’ compensation system is the 
“significant contribution” or “significant contributing factor” test. Since it was first 
recognized almost 30 years ago in Decision No. 721, this test has been applied or 
mentioned in more than eleven thousand WSIAT decisions.2 The significant contribution 
test has never been successfully challenged on judicial review and a number of WSIAT 
decisions that applied the test have been upheld by the Divisional Court and the Court of 
Appeal.3 

The significant contribution test has been described in a number of Tribunal cases. The 
test is concisely summarized as follows in Decision No. 2062/01R: 

In order to establish entitlement, it is not necessary to show that the workplace 
injury was the sole contributing factor, or even the predominant contributor. The 
workplace injury need only be a cause of the disability, providing that it makes 
more than a de minimus contribution.4 

                                                     
1 (1986), 2 WCATR 28. 
2 A CanLII search performed at the time of writing returned 11,327 decisions of the WSIAT in which the 
phrases “significant contribution” or “significant contributing factor” appeared.  
3 Although they did not address a direct challenge to the significant contribution test, several judicial review 
decisions have upheld WSIAT decisions that applied it. See Mills v Ontario (Workplace Safety and 
Insurance Appeals Tribunal), 2008 ONCA 436; Campbell v Workplace Safety and Insurance Appeals 
Tribunal, 2013 ONSC 6870 (Div. Ct.); Boroumandi v Workplace Safety and Insurance Appeals Tribunal, 
2010 ONSC 3291 (Div Ct); Vitulano v Workplace Safety and Insurance Appeals Tribunal, 2005 CanLII 
12862 (Div. Ct.). 
4 2005 ONWSIAT 1013 at para 18. 
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Many of the draft policies are, in particular, aimed at resolving questions of multifactorial 
causation: i.e., situations in which there are multiple causes or possible causes. The law 
on multiple causes is well established. When dealing with multiple causes, a decision-
maker must determine whether work made a significant contribution. If so, the worker is 
entitled to benefits. Work need not be the only cause or even the predominant one. If 
other causes exist, they cannot disentitle a worker unless they effectively render work 
insignificant as a cause. It is not necessary to resort to special rules in these situations. 

Related and equally well established in the case law is the thin-skull rule, which holds 
that the system must take workers as it finds them. Proper application of this rule is 
essential when adjudicating multiple causation factors, especially with respect to factors 
that existed prior to or at the same time as the workplace injury or illness.  

In our view, the draft policies are fundamentally flawed in that they do not articulate the 
correct legal principles for causation. In the circumstances, they should be withdrawn. 

Recommendations 

• The draft policies should be withdrawn.  

• Any future policies should expressly include the correct legal principles for 
causation, including the significant contribution test and the thin-skull rule, and 
apply them consistently across all of the policy areas that form part of this 
consultation. 

Pre-Existing Conditions 
This is an entirely new policy. The creation of a policy on pre-existing conditions was 
recommended by Mr. Thomas as a means to address concerns raised by stakeholders 
during the Benefits Policy Consultation.5 In our view, the draft pre-existing conditions 
policy falls far short of addressing the concerns raised by worker stakeholders. 

We are concerned about the policy’s narrow focus on pre-existing conditions only. As 
discussed above, we are of the view that a comprehensive policy on causation, including 
the significant contribution test and the thin-skull rule, is required. This should address all 
aspects of causation, including multi-factorial causation issues. Pre-existing conditions 
are just part of this picture.  

In his interim meetings with stakeholders, Mr. Thomas defined the adjudicative challenge 
and its solution more broadly, identifying multifactorial causation as an issue that arose 

                                                     
5 Jim Thomas, WSIB Benefits Policy Review Consultation Process: Report to the President and CEO of the 
WSIB, (Toronto: WSIB, 2013) [Thomas Final Report] at 11.  
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in several of the policy areas before him. He suggested a “contributing factors” policy as 
an effective means to provide guidance to decision-makers in situations in which 
“multiple factors” were present. We do not know why Mr. Thomas abandoned his original 
proposal for a “contributing factors” policy in favour of a recommendation for a more 
narrow pre-existing factors policy, but we think that that this is the wrong approach. In 
our view a more comprehensive causation policy would be a superior approach. 

We are also very concerned about the specific content of the policy. Most importantly, 
the draft policy does not expressly recognize the significant contribution test or the thin-
skull rule. The only mention of significant contribution is to expressly prohibit decision-
makers from considering “whether the work-related injury/disease significantly 
contributes to the worker’s ongoing impairment.” Instead, it directs decision-makers to 
“consider the impact of the pre-existing condition.” This is the wrong approach. Decision-
makers must consider the whether the work-related injury or disease significantly 
contributes to the worker’s ongoing impairment. The impact of pre-existing conditions 
can be part of this analysis, but cannot take its place. 

WSIB staff have indicated that they believe the draft policy applies the significant 
contribution test in all but name: in essence, that it will replicate the results of the 
significant contribution test without using the specific terminology. We are deeply 
concerned about this approach. We are sceptical that the approach outlined in the policy 
will be equivalent to the significant contribution test in effect. Decision-makers will see 
the decision to leave out the significant contribution test as meaningful, especially in light 
of the policy’s direction not to consider whether the workplace injury or disease 
significantly contributed to the worker’s impairment. 

If the WSIB is prepared to include language in the policy that is, by its own admission, 
equivalent in effect to the significant contribution test, we see no reason why it should 
not simply include the actual test itself. The test is well established, well understood and 
has been clearly articulated in innumerable WSIAT decisions. Furthermore, it is already 
being applied by WSIB staff in adjudicating occupational disease claims. We do not 
accept that the test is too complicated or too vague for decision-makers to apply. 
Attempting to restate the test or duplicate its results with other language will simply 
create more confusion, more uncertainty and more appeals. 

The draft policy would also eliminate the long-standing and critical distinction between a 
pre-existing condition and pre-accident disability or impairment. Current WSIB policy 
distinguishes between a “pre-existing condition” and “pre-accident disability” or “pre-
accident impairment.” A pre-existing condition, by definition, is “an underlying or 
asymptomatic condition which only becomes manifest post-accident”, while a pre-
accident disability or impairment must have “produced periods of disability in the past 
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requiring treatment and disrupting employment.”6 In contrast, the definition of “pre-
existing condition” in the draft policy is very broad and lumps together conditions that are 
“asymptomatic, symptomatic or deteriorating.” The previous WSIB approach made the 
critical distinction that is necessary for the correct application of the thin skull rule. It 
must remain in WSIB policy in order for causation to be correctly determined. 

At the OWA, we have seen a dramatic increase in cases where the WSIB has already 
improperly reduced or limited benefits where workers have “conditions” that were 
asymptomatic and did not disrupt employment prior to the workplace injury. The 
proposed expansion of the definition of “pre-existing condition” will only make this unfair 
situation worse. 

Recommendations 

• The draft policy on pre-existing conditions should be withdrawn. 

• If the draft policy is to be replaced, a more comprehensive causation policy that 
expressly applies the correct causation principles, including the significant 
contribution test and the thin-skull rule, should be substituted. 

• Any causation policy should expressly state the significant contribution test. 
Attempts to restate the test or replicate its effect through other language should be 
avoided. 

Permanent Impairments 
This suite of draft policies would make drastic changes to both entitlement and quantum 
of NEL awards. These will make it more difficult for workers to obtain entitlement and, 
when they do, awards will be smaller. We have serious concerns about the legal 
authority of the WSIB to restrict entitlement and reduce benefits in this manner. 

At their core, these draft policies are an attempt to separate work-related and non-work-
related factors and compensate only for those that are work-related. How they do so is 
extremely problematic. 

Section 46(1) of the WSIA grants entitlement to compensation for non-economic loss 
when the worker’s injury results in 

                                                     
6 Workplace Safety and Insurance Board, OPM Document No. 14-05-03, “Second Injury and Enhancement 
Fund (SIEF)” (20 February 2006); Workplace Safety and Insurance Board, OPM Document No. 18-05-05, 
“Effect of a Pre-existing Impairment” (12 October 2004). 
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• A physical or functional abnormality or loss (including disfigurement) which results 
from an injury and any psychological damage arising from the abnormality or loss 

• That continues to exist after the worker reaches maximum medical recovery 

Again, it is well established that that the correct test to apply when determining whether 
the worker’s permanent impairment results from his or her workplace injury or disease is 
significant contribution.7 

Rather than determine whether the workplace injury has made a significant contribution 
to the worker’s permanent impairment, the draft policy on determining permanent 
impairment instructs decision-makers to consider “whether a pre-existing condition or 
other non-work-related factor is causing the impairment.” This is the same backward 
approach contained in the draft pre-existing conditions policy. Instead, in our view the 
analysis must start with the question of whether the workplace injury made a significant 
contribution to the permanent impairment, not with an inquiry into whether some other 
factor was a cause.  

Additionally, the term “causing” is not defined, leaving the decision-maker to apply 
whatever notion of causation he or she sees fit to use. Absent clear direction on the 
correct causation tests, decision-makers would be free to apply an incorrect test, such 
as sole cause or predominant cause.  

To determine the degree of draft permanent impairment, the policies purport to “factor 
out” pre-existing conditions. Under this approach, pre-existing conditions are rated and 
then subtracted from the worker’s total impairment rating, resulting in a reduced final 
permanent impairment rating. In order for a pre-existing condition to be factored out, the 
draft policy states that it must be shown to be “contributing to or enhancing the degree of 
impairment.” The draft policy specifically states that the pre-existing condition “need not 
have produced periods of impairment/disease requiring health care, or have caused a 
disruption in employment” for in order for it to be factored out of the worker’s permanent 
impairment rating.   

This approach represents a radical departure from established law and current WSIB 
policy. As we indicated in our submissions to the Benefits Policy Review, benefits for 
permanent impairment can only be reduced or apportioned between work- and non-
work-related causes where the worker has: 

• A symptomatic prior disability, or 
• Distinct and divisible injuries, or 

                                                     
7 Decision No. 915, (1987), 7 WCATR 1 at 135. 
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• Co-existent injuries that are medically distinguishable so as to be identifiable and 
measurable 

The WSIB’s proposed approach is contrary to two foundational principles of workers’ 
compensation law. First, the significant contribution test requires that workers be 
compensated for their entire impairment as long work made a significant contribution to 
the impairment. It is not acceptable to reduce benefits because another non-work-related 
cause exists—unless that cause is so overwhelming that it renders the work cause 
insignificant. Second, the thin-skull rule demands that the WSIB take workers as it finds 
them, pre-existing conditions and all. If a worker’s pre-existing condition was 
asymptomatic or did not disrupt employment prior to a workplace injury, it should not 
result in a discounting of his or her permanent impairment award. This is the approach 
taken in the case law and reflected in the current WSIB policy. This is yet another 
example of why the policies must expressly articulate and be firmly grounded in the 
appropriate causation principles. 

Unfortunately, the WSIB is currently applying this “factoring out” approach in rating 
permanent impairments, contrary to its own policy and established case law. Recent 
WSIAT decisions have rejected this practice, yet it continues.8 We oppose the 
codification of this unlawful and unfair practice in WSIB policy. 

Recommendation 

• The draft policies on permanent impairment should be withdrawn. Current policies 
are adequate and do not need to be replaced. 

Aggravation Basis 
In final report, Jim Thomas concluded that, “The content of the current aggravation basis 
policy is sound.”9 He did not recommend revisions to the policy or any changes to its 
general approach. We agree with Mr. Thomas’s conclusions in this regard and believe 
the existing policy should be retained unaltered. 

Despite the assurance of the accompanying policy paper that “no substantive changes  
have been made to the policy,”10 we find that the draft policy makes a number of 
unnecessary and inappropriate changes. 

                                                     
8 Decision No. 204/14, 2014 ONWSIAT 301; Decision No. 1970/13, 2014 ONWSIAT 407. 
9 Thomas Final Report, supra note 5 at 25. 
10 Workplace Safety and Insurance Board, 2012-2013 Benefits Policy Review: Aggravation Basis, (Toronto: 
WSIB, 2013) at 3. 
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The draft policy states that it applies “where a minor work-related accident aggravates a 
pre-accident impairment.” This is an important change from the current policy, which 
states that it is used where “a relatively minor accident aggravates a significant pre-
accident impairment.”11 The language in the draft policy is broader than that in the 
current policy and would allow for the aggravation basis policy to be applied in a greater 
range of circumstances. Given that the entitlement on an aggravation basis is more 
limited than regular entitlement, this amounts to a reduction in benefits for injured 
workers. This is a significant and substantive change to the policy. 

Second, the draft policy no longer recognizes the permanent worsening of a pre-existing 
impairment. It not only deletes the section of the current policy that expressly allows for a 
permanent impairment award for permanent aggravation of a pre-existing impairment, it 
states that a claim allowed on an aggravation basis should not result in a work–related 
permanent impairment. Again, this is a significant and substantive change that will result 
in a reduction in benefits for injured workers. 

This draft policy contains unnecessary and substantive reductions in benefits entitlement 
for injured workers. For this reason, it should be withdrawn. 

Recommendation 

• The draft policy on aggravation basis should be withdrawn. The current policy is 
adequate and does not need to be replaced. 

Recurrences 
The draft policy takes a significantly different approach to that taken in the WSIB policy 
currently in force. 

Most notably, entitlement for a recurrence under the draft policy would require that a 
worker experience a “significant deterioration”, which is defined as a “marked degree of 
deterioration in the work-related impairment that is demonstrated by a measurable 
change in objective clinical findings.”12 The current policy contains no such requirement. 
Currently, the decision-maker must only assess the “degree to which body functions are 
affected now (as compared to the effect of the original condition)” as part of determining 
clinical compatibility. This is not nearly as restrictive as the significant deterioration 
language, which sets a very high bar for entitlement. 

                                                     
11 Workplace Safety and Insurance Board, OPM Document No. 11-01-15, “Aggravation Basis” (18 July 
2008). 
12 Workplace Safety and Insurance Board, OPM Document No. 15-03-01, “Recurrences” (18 February 
2009). 
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It is not clear to us why the marked determination language has been introduced or what 
purpose it is intended to serve, other than to make it more difficult to get entitlement. It 
was not recommended by Mr. Thomas. The only benefit entitlement in the WSIA that 
requires a “significant deterioration” is a NEL redetermination under s. 47(9) which is not 
relevant in this policy area. This mirroring of the NEL redetermination language simply 
adds to the confusion. We see no statutory justification for the introduction of what is, in 
essence, an entirely new threshold requirement for entitlement for a recurrence. 

Once again, this problem could be avoided by creating a causation policy using it as a 
basis for an appropriate analysis in this particular policy area. The need for a clear, 
overarching causation policy can also be seen in the “causal link” section of the policy, 
which contains confusing and ultimately incorrect instructions for assessing the causal 
link between work-related and non-work-related factors. 

Also of concern is the policy’s strict reliance on finding “measurable change in objective 
clinical findings” in order to establish a significant deterioration. This is problematic for 
two reasons. First, some compensable injuries and illnesses, such as mental illnesses 
and chronic pain, are not objectively measurable. The policy would seem to indicate that 
workers who have such conditions could never qualify for a recurrence. It seems unlikely 
that this situation would sustain a challenge under human rights or Charter grounds. (It is 
worth noting that the similar strict reliance on “objective” clinical evidence may be found 
throughout the draft policies and may also be vulnerable to challenges on these same 
grounds.) Second, subjective signs are often the best indicator of a deterioration in a 
worker’s health status (e.g., pain, fatigue, reduced tolerance for activities). 

Also new in the draft policy is a section on entitlement to LOE benefits. It states that a 
worker who experiences an “actual loss of earnings due to a recurrence” is entitled to 
LOE benefits. One assumes, therefore, that a worker who does not experience an actual 
loss of earnings is not entitled to LOE benefits when suffering from a recurrence. An 
exception is made for workers who “would have been expected to have actual earnings” 
absent the recurrence, such as those who can prove they were looking for work.  

This is problematic. First, it seems grossly unfair to use deemed earnings to reduce LOE 
benefits and then switch to actual earnings when continued use of deemed earnings 
would result in a deemed loss of earnings. Second, it is not consistent with the Act. 
Where a worker experiences a recurrence, WSIA s. 53(6) requires that his average 
earnings be based upon the higher of his or her average earnings on the day of the 
accident, or his or her average earnings when he or she was last employed. 

In our view, the existing policy is adequate and does not require changing. It adequately 
deals with the effect of significant and insignificant new accidents and fairly assesses the 
causal connection between changes in health status and the original injury. 
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Recommendation 

• The draft policy on recurrences should be withdrawn. The current policy is 
adequate and does not need to be replaced. 

Work Disruptions 
As with the other foundational policies under consideration, the key question in the work 
disruptions policies is one of causation. While several of the other policies are focused 
on non-work-related factors that existed prior to or coincident with the workplace injury or 
disease, the work disruptions policies focus on intervening events that have occurred 
after the workplace injury or disease. The correct approach in the circumstances is to 
have regard to the core causation principles. As with pre-existing conditions, it is neither 
helpful not appropriate to resort to specialized rules or elaborate attempts to reword the 
proper tests. 

Section 43 of the WSIA entitles a worker to LOE benefits where he or she has a loss of 
earnings that “results from” his or her injury. This is a question of causation. A work 
disruptions policy appropriately rooted in the correct causation principles would ask 
whether the worker’s injury was a significant contributing factor in his or her loss of 
earnings. As in any other case, the injury need not be the only cause of the worker’s 
wage loss or even the predominant cause. Other causes, such as economic forces, only 
disentitle a worker if their contribution is so great that they overwhelm the work-related 
cause and render it insignificant. 

In the context of a work disruption, it is vital that policy recognize that an injured worker 
is not in the same position as a non-injured worker. In our submissions to Mr. Thomas, 
we recommended that the work disruptions policies should contain a statement of 
principles that includes recognition that workers with work-related impairments suffer a 
disadvantage in the job market. If a work-related impairment significantly affects a 
worker’s employability, then the workplace injury should be recognized as making a 
significant contribution to the worker’s loss of earnings and entitlement to benefits should 
be recognized. 

As in the other policy areas, the work disruptions policies must be rooted in the core 
causation principles. The analysis must start with the question of whether the workplace 
injury made a significant contribution to the loss of earning, not with whether other 
factors can be blamed. In our view, the draft policies  

Recommendations 

• The draft policies on work disruptions should be withdrawn.  
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• Any future policies in this area should be rooted in core causation principles and 
introduced alongside a comprehensive policy on causation that recognizes the 
significant contribution test and the thin-skull rule. 

Conclusion 
In closing, we would like to reiterate that we are deeply concerned about the draft 
policies and urge the WSIB to withdraw them. 

The existing policies have served us reasonably well for decades. There is no crisis in 
claims trends at the WSIB. The WSIB is already accepting the lowest number of claims it 
has in 50 years. Injured worker are already struggling. It is unfair and unnecessary to 
further curtail workers’ entitlement to benefits. 

Proceeding to implement the draft policies will throw the system into disarray, erode trust 
in the WSIB and seriously damage relations with worker stakeholders. The draft policies, 
if adopted, will be the subject of legal challenges for many years. In addition to creating 
enormous appeal backlogs at the WSIB and WSIAT, this will throw our system into a 
prolonged and unnecessary environment of uncertainty, delay and polarization. 

 

OFFICE OF THE WORKER ADVISER 
April 30, 2014 


